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CERTIFICATE DEPOSIT HELD NEGOTIABLE 


certificate deposit reciting that person has deposited money 
payable regarded being payable the de- 
positor his order and negotiable. This conclusion was reached 
recent decision the United States District Court (Ky.), Coffee 
Day Night National Bank Pikeville, Fed. Rep. (2d) 661. 

this ease the defendant, Day Night National Bank, issued 
certificate deposit reciting that Varney had deposited 
months after date the return this certificate properly in- 
The words and ‘‘twelve months’’ 
written and the other words were printed. 

The plaintiff purchased the certificate deposit for value before 
maturity. The bank refused pay the certificate and the plaintiff 
brought this suit. The bank’s defense was that Varney was indebted 
the time that the certificate matured for sum money 
the amount the certificate. The plaintiff’s right re- 
cover, therefore, depended upon whether not the certificate was 
negotiable. non-negotiable, the defendant bank would entitled 
set off Varney’s indebtedness against its liability the 

The defendant’s contention was that the certificate being payable 
order’’ was payable Varney only and was not payable 
order required the Negotiable Instruments Law. 

The Negotiable Instruments Law provides that instrument 
negotiable must ‘‘be payable the order specified person 


bearer’’ and that instrument ‘‘payable order when drawn 
payable the order specified person him his order.’’- 
3720b1 and 3720b8 the Kentucky Statutes.) 

holding that the certificate deposit was negotiable the court 
wrote part follows: 


certificate here not payable the order Varney. The 
question whether payable him his order. Defendant 
contends that not, and that payable only Varney 
Had the wording been ‘payable himself order,’ instead ‘pay- 
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able himself order,’ the requirement the statute would have been 
met. section 3720b10 provided that the instrument ‘need not 
follow the language this act, but any terms are sufficient which 
clearly indicate intention conform the requirements thereof.’ 
If, instead inserting the word ‘or’ between the words ‘himself’ and 
‘order,’ the words ‘or his’ had been inserted, the instrument would 
have followed the exact language the statute. The word ‘order’ 
not the only indication which the instrument contains that was 
intended that should negotiable. further indication 
found the words, ‘on the return this certificate properly in- 
dorsed.’ These words contemplate that the instrument may in- 
dorsed the payee, which case must bear the indorsement 
such indorsee when presented for payment. the case Forrest 
Safety Banking Trust Co. (C. C.) 174 345, the following in- 
strument was involved: 


1853. Philadelphia, January 2d, 1909. 
Fallon has deposited the Safety Banking Trust 
Co. three thousand dollars the credit himself, payable current 
funds return this properly indorsed July 1909. 


Interest per cent. per annum. 
Colver, Cashier. 


Rock, Secretary. 


certificate deposit not subject check and only 
payable maturity.’ 

was held: ‘The present certificate effect payable 
Fallon his order, for this necessarily implied the phrase 
indorsed.’’ 

the certificate here not contained the word ‘order,’ would 
still question whether, view this clause, should not 
construed payable Varney his order. The defendant has 
treated the certificate did not contain this clause, ‘on the 
return this certificate properly The word ‘order,’ 
well this clause, print, whereas the word ‘himself’ type- 
writing. Defendant contends that this calls for the ap- 
subdivision (4) section 3720b17, which these 

there conflict between the written and printed pro- 
visions the instrument, the written provisions prevail.’ 

conflict had view here one that exists after the instru- 
ment has been properly construed. Before, therefore, the question 
whether there any such conflict can considered, the certificate 
involved here must construed. The rule the construction 
contracts general thus stated Williston Contracts, vol. 
619, 1199: 

court will, possible, give effect all parts the instru- 
ment, and construction which gives reasonable meaning all its 
provisions will preferred one which leaves portion the 
writing useless and inexplicable; and, this impossible, con- 
struction which gives effect the main apparent purpose the 
tract will favored.’ 
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rule applicable the construction negotiable instruments 
stated thus J., subject Bills and Notes, 136, 85: 

note, the same any other instrument must con- 
strued whole, give effect every part it, possible. 
The must collected from the four corners the document, 
and part what appears there excluded.’ 

rule, where there possible conflict between written and 
printed matter contract stated thus Williston Contracts, 
vol. pp. 1205, 1206: 

course, the written and printed matter can any rea- 
sonable reconciled, this will done.’ 

presented thus Harding Cargo Coal (D. C.) 147 
971, 973: 

principle construction invoked the learned counsel 
for the libelant resorted courts upon questions where there 
irreconcilable conflict between two provisions contract; but 
this method interpretation not, and should not be, followed where 
reasonable construction may given, which gives force every 
term and provision the contract, and is, the same time, con- 
sistent with law and with the intention the parties.’ 

presented thus Gabbert Oil Co., Va. 718, 
671: 

the interpretation contract, partly printed and partly 
written typewritten, the use printed form, the writing 
will not given greater weight than the printing the one con- 
sistent and reconcilable with the other. only where there 
irreconcilable repugnance and conflict between the written and the 
printed portions that the former will prevail over the latter. Both 
must given where they can consistently stand together.’ 

Cye. 584) 

one will not given control over the other they 
possibly reconciled; being presumed that the contract contains 
provisions clauses, not intended the parties.’ 

the foregoing quotation from Williston Contracts said 
that, where impossible give effect all parts the instru- 
ment, construction which gives effect the main apparent purpose 
the contract will favored.’ this end continues: 

giving effect the general meaning writing 
particular words are sometimes wholly disregarded supplied. Thus 
may given the meaning ‘‘and’’ vice versa, the re- 
mainder the agreement shows that reasonable person the posi- 
tion the parties would understand it. The reason for 
interpolating, omitting, disregarding words, that the 
remainder the writing intention expressed which makes 
evident that particular words were erroneously used.’ 

such course justified where effect cannot given every 
part the instrument, much more justified when, pursuing 
it, can given every part. this connection note should 
taken this further expression Williston, page 1203: 

one who speaks writes can exactness expression 
more easily prevent mistakes meaning than one with whom 
dealing, doubts arising from ambiguity language are resolved 
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favor the latter; and, will ordinarily the promisee the 
promise question, sometimes stated that the contract, am- 
biguous, will construed favor the promisee.’ 

view these several expressions, must taken that the 
word ‘order’ and the clause ‘on the return this certificate properly 
indorsed’ cannot ‘excluded’ treated ‘useless and inexplicable’ 
leave the obligation the certificate Varney alone, but 
should presumed have been intended constitute part the 
undertaking. this end the word ‘or’ the words ‘or his’ should 
supplied interpolated between ‘himself’ and 
doing there conflict whatever between the written and printed 
portions the instrument, and what have negotiable instru- 
ment. Had the provision been that the sum called for should pay- 
able ‘himself and his order,’ possibly there might room 
say that there was conflict. that case the authorities cited seem 
justify the substitution ‘or’ for ‘and’ order remove such 

must held, therefore, that the instrument question was 
negotiable under section the Kentucky Statutes.’’ 


LIABILITY BANK RECEIVING DRAFT PAYMENT 
CHECK 


generally held that bank which receives check for collec- 
tion must make the collection cash and not permitted receive 
draft other instrument payment, unless the owner the check 
consents that something other than cash received payment, 
unless there banking custom that effect. 

Banks not, general rule, collect checks but the 
courts hold that, where collecting bank receives draft payment 
check will responsible for any reason the draft not 
collected except, stated, where the depositor consents the bank 
protected custom. the burden the bank the 
agreement the custom. 

recent decision the Supreme Court North Carolina, Barnes 
Peoples Bank Trust Co., 139 Rep. 689, points out further 
exception the general rule. The exception the effect that 
bank may receive draft payment check where 
appears that the owner the check knew that the collection would 
have made this manner. 

this case the plaintiff deposited the defendant bank 
eashier’s check for $4,800 issued bank another city. The 
defendant forwarded the check, together with certain other 
checks, the bank and received drafts payment, which 
drafts was unable collect. 
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its answer, the defendant bank alleged that received drafts 
payment the checks because knew that the drawee bank did 
not have its banking house sufficient cash pay the checks; that, 
when she received the cashier’s check, the plaintiff knew that the 
issuing bank could not pay her cash; that the acceptance drafts 
payment checks was customary procedure which had been 
followed both banks for many years and that the defendant re- 
ceived the check only for the purpose collecting the 
method generally employed such cases. judgment 
favor the plaintiff, the court wrote part follows: 


may stated general rule that agent for collection 
has authority receive payment anything but money. Ward 
Smith, Wall. 447, Ed. 207, said: 

the power collecting agent the general law 
limited receiving for the debt his principal that which the law 
declares legal tender, which common consent con- 
sidered and treated money, and passes such par, estab- 
lished all the authorities.’ Moye Cogdell, 93; Bank 
Bank Brightwell, 148 Mo. 358, 994, Am. St. Rep. 608; 
Bank Bank, 151 Mo. 320, 265, Am. St. Rep. 527; 
Minneapolis Co. Bank, Am. St. Rep. 628; Brown Bank, 

Michie’s Banks and Banking, 1395, the law thus stated: 

the absence special authority well-established custom 
the contrary, bank with which paper deposited for collection 
has authority anything but money payment.’ 

the general rule are recognized also Malloy 
Federal Reserve Bank, reported (D. C.) 281 997, 1005, and 
the former this conclusion was announced 

that, the absence any instruction permission from the owner 
the check, any custom brought the notice such owner, 
the contrary, the bank had authority accept receive pay- 
ment the check intrusted for collection anything other than 
money.’ 

the latter, certainty and uniformity essential quali- 
ties such custom are clearly pointed out. 

can question that was the defendant’s duty 
exercise due care collect the plaintiff’s check. Morse Banks 
and Banking, 218; Bank Kenan, supra. But the defendant denied 
negligence and denied that had acted without the plaintiff’s au- 
thority. This effect was allegation that exercised due care 
and had the plaintiff’s asset the course pursued. More than 
this, was alleged the answer that the plaintiff well the de- 
fendant knew when the checks were presented the First National 
Bank Selma for collection that the bank did not have money enough 
pay either the checks—moreover, that the only way which 
could plaintiff’s check was the usual method clearing 
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its The object these allegations, take it, was 
justify the defendant’s acceptance the checks falling within 
exceptions the general rule.’’ 


PROVISION FOR INCREASED INTEREST NOTE NOT PAID 
MATURITY 


promissory note negotiable although contains provision 
for interest certain rate from date the note paid maturity 
and higher rate from date the note not paid maturity. 
There some conflict among the decisions this point but the rule 
stated represents the weight authority. 

The latest decision this point one the Supreme Court 
South Dakota, Farm Mortgage Loan Co. Martin, 214 
Rep. 816. The promissory note, which this action was brought, 
contained the following clause: 


interest the rate per cent. per annum from date 
paid when due; not paid when due, per cent. from date.’’ 


holding that this clause did not destroy the negotiability the 
note, the court said: 


will consider only one other question; that being whether, 
respondent (defendant) contends, these notes are non-negotiable 
their interest provision follows: 

interest the rate per cent. per annum from date 
paid when due; not paid when due, per cent. from date.’ 

question vital the determination the rights the 
parties; for, the plaintiffs are holders non-negotiable paper, 
‘their rights are determined the rules law applicable 
847, 849. 

contends that the notes are non-negotiable, relying 
Prior the enactment the Negotiable Instruments Law this 
state, this case was frequently cited with approval this and other 
This decision was followed the Supreme Court Okla- 
homa, beginning territorial days. Indeed, that court its first 
hearing Union National Bank Mayfield (Okl. Sup.) 169 626, 
held note containing interest provision not unlike that the notes 
suit non-negotiable. But, upon rehearing, the Oklahoma 
handed down opinion 1918 (Union National Bank May- 
field, Okl. 22, 174 1034, 135) which has become 
leading case the proposition that such interest provision does 
not render note non-negotiable. the fourth edition Brannan’s 
Negotiable Instruments Law, the decision reported 174 
whereas, the third edition, the decision reported 169 
was approved. the second edition Joyce’s Defenses 
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Commercial Paper, page 19, cited authority the 
proposition that provision for the reduction the rate interest 
the note paid before maturity does not destroy the ne- 
gotiability the note.’ quoted length Capital City State 
Bank Swift (D. C.) 290 505, both the development the 
law with reference thereto and with reference section the 
Uniform Negotiable Instruments Act (Rev. Code 1919, 1706), and 
third subdivision which, pages 141-144, upon the specific 
point involved the case bar, sums the whole matter the 
following language: 

the weight authority, neither provision that 
note bearing interest paid maturity shall bear interest from 
rate from date not paid maturity, lower than that therein 
specified paid maturity, renders non-negotiable.’ 

would appear, therefore, that the only reason for not now hold- 
ing note containing interest provision like the notes suit ne- 
gotiable the reason which caused Judge Kellam concur Hegeler 
Comstock, namely, the rule stare decisis. Even that reason 
longer exists; for this court, Commercial Credit Co. Nissen, 
D., 207 61, while not referring directly the Hegeler 
Comstock, supra, but specifically referring the later case Na- 
732, Am. St. Rep. 594, which followed the Hegeler Case, 
has aligned itself with those courts which hold such notes ne- 
gotiable within the meaning section 1706, Rev. Code 1919, well 
section Negotiable Instruments 


BANK LIABLE DEPOSITOR FOR FUNDS SEIZED 
SOVIET REPUBLIC 


The case which depositor brought suit against his bank for 
money deposited his credit the bank’s Russian branch, which 
was confiscated the Soviet Republic, has been decided favor 
the depositor the Supreme Court New York County. Sokoloff 
National City Bank, 224 Supp. 101. 

The facts this case showed that June 27, 1927, few months 
after the overthrow the Imperial Government Russia and the 
setting the Provisional Government, known the Kerensky 
Government, the plaintiff paid the defendant bank New York 
City the sum $31,108.50, which represented 138,800 rubles, which 
the defendant agreed transfer the plaintiff’s account the de- 
fendant’s branch Petrograd, Russia, giving the plaintiff receipts 
the following form: 


from Boris Sokoloff thirty thousand two hundred 
twenty five dollars representing the cost Rs. 130,000 cents 


{ 
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which are transferred our Petrograd Branch open his 


And: 


from Boris Sokoloff eight hundred eighty-three 
50/xx dollars, representing the cost rubles 3,800 00/xx 23} cents 
for transfer our Petrograd Branch.’’ 


The account was duly opened the the 
branch and thereafter the plaintiff drew against the ac- 
count, reducing about 120,000 rubles. About November 1917, 
the plaintiff being then Kharkoff, the southern part Russia, 
instructed the Petrograd branch transfer the balance his account 
through the Russian State Bank the Kharkoff Mutual Credit So- 
ciety for his account. The defendant undertook carry out these in- 
structions through system book entries, but, owing the un- 
settled conditions that time, the credit was never transferred the 
Kharkoff bank and the amount was finally recredited the plaintiff’s 
account the defendant’s Petrograd branch. the meantime, the 
plaintiff had attempted collect the deposit from the Petrograd 
branch but payment was made for the reason that, the time, 
the defendant was not informed the failure the Russian State 
Bank make the transfer credit accordance with its instruc- 
tions. Later, the Provisional Government was overthrown the 
Bolshevik revolution and the so-called Soviet Government was es- 
tablished. The latter government took possession the defendant’s 
branch and confiscated its assets. 

This case has been previously before the courts. When the action 
was originally brought, the principal defense was that all the assets 
the defendant’s Petrograd branch had been confiscated the 
Soviet Government outlined above. The plaintiff moved that this 
defense stricken from the defendant’s answer insufficient 
law. Both the Appellate Division the Supreme Court and the 
Court Appeals decided favor the plaintiff. These decisions 
will found the May, 1924, issue The Banking Law Journal 
pages 325 and 340, and the May, 1925, issue page 330. 

The present hearing the merits before Official Referee Alfred 
Page the New York Supreme Court also sustains the right 
the plaintiff The referee his opinion wrote part 
follows: 


contract, however, was not for the sale and transmission 
rubles. The plaintiff deposited with the defendant the sum $31,- 
108.50, which represented the 133,800 rubles, with which 
account with the plaintiff was opened the Petrograd branch 
the defendant. There were not two contracts made, one with the 
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defendant New York and the other with the Petrograd branch 
Russia. There was only one contract made with the defendant 
New York, which was carried out part the agency the 
defendant’s Petrograd branch. Pursuant the defendant’s instrue- 
tions, the Petrograd branch opened account the name the 
plaintiff and credited the 133,800 rubles about the 21st day 
August, 1917. was not until some time September that 
year that the plaintiff arrived Petrograd and received his passbook, 
with the the deposit theretofore noted therein. 

the deposit the dollars with the defendant’s head office, 
the usual relation banker and depositor—that is, debtor and 
(Sokoloff National City Bank New York, 208 
App. Div. 627, 629, 204 69), with this qualification, that, 
instead the dollars being payable demand the head office, they 
were payable the then equivalent value rubles, the legal cur- 
Russia, the defendant’s Petrograd branch. the con- 
tract was pay demand its Petrograd branch, the plaintiff 
could not demand payment elsewhere; there was, therefore, necessarily 
implied obligation the part the defendant that would 
maintain its branch Petrograd. where such demand could made. 
Sokoloff National City Bank New York, 119 Mise. Rep. 332, 
334, 196 364. 

bank maintains brancltes, each branch becomes sep- 
arate business entity, with separate books account. depositor 
one branch cannot issue checks drafts upon another branch de- 
mand payment from such other branch, and many other respects 
the branches are considered separate corporate entities and distinct 
from one another any other bank. Chrzanowska Corn Exchange 
Bank, 173 App. Div. 285, 159 385; Pan-American Bank 
Trust Co. National City Bank New York (C. A.) (2d) 
762, 767; Woodland Fear, El. Bl. 519; Comp. Stat. 9745 
(12 USCA 601—605); Federal Reserve Act, §25 (Act Dee. 23, 
1913, Stat. 273). Nevertheless, when considered with relation 
the parent bank, they are not independent agencies; they are, what 
their name imports, merely branches, and are subject the super- 
vision and control the parent bank, and are instrumentalities 
whereby the parent bank carries its business, and are established for 
its own particular purposes, and their business conduct and policies are 
controlled the parent bank, and their property and assets belong 
the parent bank, although nominally held the names the par- 
ticular branches. United States Bank Goddard, Mason, 366, Fed. 
Cas. No. 917. Ultimate liability for debt branch would rest 
upon the parent bank. 

fact that, for the privilege doing business Russia, the 
defendant was required take out charter for its Petrograd branch 
and submit certain regulations the method conducting its 
business, did not alter the relation the Petrograd branch with the 
defendant. long conducted its business Russia, was sub- 
ject such regulation. When, however, closed its Petrograd branch, 
became liable this plaintiff under and virtue the contract 
which had made with the plaintiff New York. this case are 
not concerned with questions liability for transactions originating 
Russia and wholly performed Russia, but with debt in- 
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curred this state which the defendant agreed pay demand 
its own branch Petrograd. 


BANK TAKING ACCOMMODATION NOTE AFTER MATURITY 
CANNOT ENFORCE 


bank which takes promissory note after maturity collateral 
security cannot enforce against the maker where appears that 
the maker signed for the accommodation the payee. such 
case, the bank not holder due course and, therefore, the de- 
fense consideration good. This was decided recent de- 
cision the Supreme Court Appeals West Virginia, Federal 
Savings Trust Co. Davis, 139 Rep. 703. 

This action was brought note for $5,000 dated August 10, 
1920, payable one year after daie the order Rubber Co- 
and signed the defendants makers. was indorsed 
president the payee corporation and transferred the 
plaintiff bank January, 1925, collateral security for note 
which the bank held. 

When the bank brought suit the note the defendants offered 
prove that they had signed the note merely for the accommodation 
the payee rubber company enable take care its payroll, that 
the note was not collected and that, after had served its pur- 
pose temporary collateral was returned the defendants. 
appeared that certificates for fifty shares the rubber company’s 
stock were also delivered the plaintiff bank collateral for 
note and that these shares stood the names the de- 
fendants and were indorsed them. With respect these certificates 
the defendants offered prove that the certificates were not issued 
consideration the defendants’ note but were issued merely for 
the purpose having them put collateral along with the note. 

The trial court rejected this evidence and directed the jury 
bring verdict for the plaintiff bank for the full amount its 
claim. appeal this was reversed, the appellate court deciding 
that, under the the note could not enforced the 
bank. The reasoning the court holding given the follow- 
ing paragraphs, quoted from the court’s opinion: 


against any person not holder due course.’ Code, 98A, 28. 
The plaintiff not holder due course, did not acquire the 
note question until long after its maturity. Section 52, supra. 
Therefore the defendants are entitled make the defense absence 
consideration against the plaintiff. This defense may made 
parol evidence. ‘It well-established principle the law, pertain- 
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ing bills exchange and promissory notes, that, all cases 
which the consideration open inquiry, parol evidence admissible 
show the want, failure, illegality the consideration.’ 
Law (2d Ed.) 199; Daniel, Neg. Inst. 8la; 
action accommodation note negotiated after maturity, show 
that the note was used the accommodated party for purpose other 
than that for which the accommodation party signed Schlamp 
Manewal, 196 Mo. App. 114, 190 658. ‘These two, the accom- 
modation character paper and want consideration, are in- 
separably connected and may shown parol.’ State Bank Pan- 
gerl, 139 Minn. 19, 21, 165 479, 480; Huffman Manley, 
Va. 503, 506, 613 Brannon Neg. Inst. Law (4th Ed.) 
29, 268. The Negotiable Instruments Law has not affected this 
rule. ‘It well settled that the rule against varying the terms 
written instrument parol evidence does not apply all evidence 
tending show, between the parties, that the contract was void 
for want consideration the like. And this still the 
under the Negotiable Instruments Act 1902 Comp. St. 
1910, People’s National Bank Schepflin, Law, 
29, 333. See cases cited under section 28, 255, Brannon, 
supra, and pages 171, 172, vol. Uniform Laws Ann. (Neg. 
Instr.). 

recital the note that shares stock were put 
the makers collateral security for its payment. Appellee (the 
bank) points the note and the stock certificates and contends 
that the court plainly see written evidence that the de- 
fendants did receive value the form stock certificates 
consideration for signing the and therefore 
they are not accommodation parties. That contention would have the 
court ignore the offer defendants present evidence opposition 
thereto. would have the court decide the issue advance the 
defendants’ proof, solely favorable inferences from appellee’s evi- 
dence. would deprive the defendants the very defense (absence 
consideration) assured them the statute. Whether the evidence 
appellee should prevail over that the defendants cannot 
determined until the defendants have presented their case. The 
proof offered furtherance their defense being admissible, was 
error suppress it. 

judgment the lower court therefore reversed.’’ 


SETTING OFF DEPOSIT AGAINST UNMATURED NOTE 


Our attention has been called the fact that misstatement was 
made the digest the Pennsylvania Supreme Court decision, 
Kurtz County National Bank, 136 Atl. Rep. 789, published page 
785 the October issue. 

this case, the defendant bank had deposit account some 
$8,000, standing the name corporation. The bank held $100,000 
the notes. Prior the maturity the notes 
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learned from officer the corporation that the company was 
financial difficulties and that proceedings were inevitable. 
The bank thereupon appropriated the deposit the partial satisfac- 
tion the notes. Subsequently receivers were appointed for the cor- 
poration equitable proceeding the United States District 
Court. The receivers brought this action against the defendant bank 
the amount the deposit. The court held that bank may 
not apply depositor’s account the satisfaction unmatured 
note the depositor’s held it. 

The digest the decision contained this statement: ‘‘The bank 
must pay the account the receiver and file its claim 
for the amount the This statement intimated that 
petition had been filed. The fact is, stated, that the 
receivers appointed were not appointed but 
equitable proceeding. The statement also intimated that, Pennsyl- 
vania, bank may not set off deposit against the depositor’s un- 
matured note where proceedings have been instituted. 
This not the law Pennsylvania. While Pennsylvania bank 
may not set off deposit against unmatured note the depositor 
the event the depositor’s death his making assignment 
for the benefit the set-off may made where receiver 
has been appointed. The following paragraphs, quoted 
from the court’s opinion, set forth the Pennsylvania law: 


single legal proposition raised the right the bank set 
off the deposits held against the unmatured obligations, before 
the appointment receivers, upon learning the insolvency the 
knitting company. Under the Bankrupt Law, the federal decisions, 
and the authorities majority states, the right apply deposit 
set-off claim against the debtor not presently payable per- 
missible, evidently the theory that insolvency renders all debts due. 
substantial minority the jurisdictions hold the contrary, and 
Pennsylvania the latter class. The decisions showing the respec- 
tive attitudes toward the disputed question will found collected 
1325, and necessity exists for referring them 
specifically this opinion. 

our state party whose debt not due has equitable 
implied right set off claim immediately payable the insolvent. 
Dougherty Central National Bank, Pa. 227, Am. Rep. 750. 
has been uniformly held that demands, such bank deposits, can- 
not appropriated satisfaction unmatured debts, when death 
intervenes, assignment for the benefit has been filed, 
receivers bankruptey selected, for all have the right 
share equally the 


The Law Negotiable Instruments 


The twelfth series articles pertaining the law nego- 
tiable instruments 


Roy Redfield, the Washington State Bar 


SIGNATURE AND LIABILITY 


135. Liability Person Signing Instrument, 

138. Undisclosed Principal Not Liable Instrument. 
139. Business Names Signatures. 

140. Signature Agent. 

‘‘Descriptio Personae.’’ 


135. Liability Person Signing Instrument. 


All that anybody needs know about United States may 
read plainly the face the paper. were not so, the 
rency could not very well used money. the same with 
negotiable instruments, which could not serve substitute for 
money unless every such document told its own story plain words. 
Its character, like that honest man, written its face. There 
secret infirmity, nor there any hidden reserve strength, 
waiting revealed full knowledge its history. Any kind 
personal liability which supports the paper must ascertainable 
inspection. There only one way which party may become 
liable and that his signature. 

rule reference negotiable paper arises from the nature 
such paper and the uses for which intended. Paper this 
character expected and intended, necessary convenient for 
the holder do, transferred and pass into the hands 
various persons; and, for the security all who deal with it, 
necessary that should show upon its face the liability every per- 
son who bound for its payment, since upon what appears from 
the paper the true relation persons that successive 
holders 

Now let see what the act says: 


Texas Land Co. Carroll, Tex. 48. 
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XVIII. Liability Person Signing Trade 
sumed Name. person liable the instrument whose signature 
does not appear thereon, except herein otherwise expressly pro- 
vided. But one who signs trade assumed name will liable 
the same extent had signed his own name.’’ 


herein otherwise expressly provided’’ seems 
limitation the rule, but merely seeming exception which does 
not cut into the principle. presumably relates signing agent, 
covered the next following section, and the adoption signa- 
ture originally forged, such conduct regard forgery, 
the person whose name has been stolen, that afterward forbidden 
question the signature. These matters will presently treated 
this article. 


136. What Signature. 


The word signature does not always mean one’s name his own 
handwriting, the customary position the document. 
Just may use pen instrument, may use the hand 
another person sign name. Furthermore, not need 
use own name, order bound. myself Santa 
Claus for the purpose the transaction, and such signature will 
position, maker’s signature may the top, bottom, the 
middle, part the body the writing, and yet serve fix liabil- 
ity wrote with intent thereby authenticate the instrument. 

worded note came for adjudication the following 
form: 


$13,070.85. Aug. 30, 1910. 

Cecilia Donohoe, after date, Aug. 30, promise pay the 
order Richard Donohoe, thirteen thousand dollars and seventy 
dollars and 86/100 dollars, without value received, with 
interest 6%. 

Witness hand and seal. 

Hester Johnson, 
Notary Public. 


The person whose name appeared the bottom had nothing what- 
ever with the obligation, except that she undertook certify 
notary public and inadvertently signed the wrong place. The 
question was whether the note could enforced against the estate 
Cecilia Donohoe, deceased. The defense offered was lack signa- 
ture. The holding was that the paper was fact signed the maker 
when she used the phrase ‘‘I, Cecilia 


Donohoe, 271 Pa. 554, 115 Atl. Rep. 878, 392. 
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Promise to-Sign Indorse. 

Now and then dispute caused the failure some one 
put his name instrument after promising so. Money may 
have been paid out the faith such party’s promise sign 
maker indorser, and under such the seeking 
remedy has easily persuaded himself that promise sign was 
equivalent signature, and that the promisor ought bound 
party the instrument. This view has never had any degree 
the courts, however, and since the enactment the uni- 
form law has been too plain for question that there way 
liability the paper other than signature. And this rule 
not work any denial justice the disappointed 
though cannot sue the promisor direct party the paper, 


may have choice several other remedies growing out the 
broken promise. 


138. Undisclosed Principal Not Liable Instrument. 


rule law which lets man enforce contract obligations against 
utter stranger with whom has had dealings, and whom 
never heard while the contract was the making, might thought 
strange and unreasonable. There such rule contract law, 
and not unjust, being applied only parties who remain the 
background and deal through agents who conceal the identity 
their principals. learning the true relation, the party dealt with 
may hold the agent chooses, may disregard the screen 
agency and assert the contract against the principal who has sought 
concealment. This permission often confers rights which are 
valuable they are unexpected. The agreeable surprise for the party 
dealt with has been likened manna from the skies, beeause comes 
like sudden dispensation Providence his favor. 

But such prize packages are distributed under the law ne- 
gotiable instruments. The requirement signature stands the 
way. The question has often been adjudicated, and well settled 
that the doctrine allowing recovery from undisclosed principal 
cannot applied bills and notes. 

law merchant surrounds the negotiable paper the hands 
bona fide holder with eredit not given other contracts, and 
protects him against hidden equities which has notice, and 
permits him recover against the party whose name signed the 
instrument though there attached his name the word ‘agent,’ and 
not bound search for principal unknown the instrument 
itself. Nor so. The rights the holder are 
the parties the instrument, and must rely upon them alone, 
except that can establish that the name used the signature the 
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instrument has been adopted the assumed -principal, the 
person not named the instrument his own transacting the 


139. Business Names Signatures. 


Section XVIII above quoted declares that trade name signed 
will bind one, and when consider that trade name may include 
several partners associates, plain that one may bound 
instrument which does not carry his true personal name, and which 
was not signed him personally, perhaps not even heard of. Yet 
his partner’s act his act, hence the liability. Going one step 
further, note that the trade name may the name one the 
partners, and reach position where admit that man 
signing his own name can bind one several other persons the 
same time. This would seem first thought strain our rule the 
cracking point, but the stress eased the elastic meaning signa- 
ture, which definition may include trade assumed names. 

case this kind New wherein appeared 
that three persons partners were running canal-boat business, 
using trade name the name one the partners, Monteath. 
All three were sued jointly liable bill given 
connection with the partnership business, and judgment went against 
all them the theory that they were all embraced the 
ship liability, evidenced the partnership signature. the reader 
has trouble distinguishing this holding from just ex- 
plained, which forbids any search for undisclosed principal, let 
him observe that the decision here turns the meaning word, 
the question fact whether the name signed had not been de- 
liberately adopted meaning, for all trade purposes, the three in- 
dividuals. so, was consequence which one them signed it. 


140. Signature Agent. 
Out the infinite variety questions which men may find 
quarrel about, there are few which recur often the courts that 
they become the commonplaces litigation. this sort the 
perennial dispute whether instrument signed agent binds him 
his principal. The difficulty here proceeds out certain frailities 
human nature. the part the signers, there all too often 
slovenliness thought and language which breeds ambiguity. And 
the part the judges who have study out such puzzles, there too 
often display judicial conservatism, and the following ancient 


Mfgr. Bank Love, App. Div. 561, Supp. 812. 
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rules thumb, place the effort which should made get 
such meaning can fairly extracted from the writing itself. Some 
courts have been highly technical this question, while others have 
been more open the influence business usage. The layman cannot 
expected discriminating and precise his choice words 
lawyer. number courts have realized this truth and allowed 
for it; others have not. The result has been confusion. When the 
uniform act was drafted, the commissioners tried cope with this 
evil, but with indifferent success. They would probably have done 
well further, and more explicit requiring the intent 
parties govern far possible. The statute they drew implies 
that liberal spirit should control, ascertaining whether the agent 
meant bind himself his principal, but the courts have not all 
constrained abandon the older and more technical rules that 
obtained many jurisdictions. 

The best approach this subject will through the sections 
the law which apply here. 

XIX. Signature Agent—Authority—How Shown. The 
signature any party may made duly authorized agent. 


particular form appointment necessary for this purpose; and 
the authority the agent may established other cases 


The Kentucky law reads: ‘‘The signature any party may 
made agent duly authorized writing.’’ South Dakota has 
this: ‘‘The signature any party may made agent duly 
authorized writing. particular form written appointment 
necessary for this 


XX. Liability Person Signing Agent, Ete. Where 
the instrument contains person adds his signature words in- 
sentative capacity, not liable the instrument was duly 
authorized but the mere addition words describing him agent, 
filling representative character, without disclosing his prin- 
cipal, does not exempt him from personal liability.’’ 


The only variant form appears Virginia, which adds the words 
disclosing his principal’’ after the word capacity. 

From time immemorial there have been two great headlands 
principle help and guide those who were obliged navigate these 
troubled waters. Whatever the uncertainty elsewhere, the decisions 
practically all courts have looked these landmarks and respected 
them. Both are well defined the statements Section XX. The 
first these the principle that agent fiduciary may create 
liability the part the one represents, and may avoid any 
liability himself, executing instrument the right way. The 


848 THE BANKING LAW JOURNAL 


thing can done. Let the principal’s name signed, and the 
thought expressed that the agent serving only the instrument 
his principal’s act, and—assuming that the agent was authorized—no 
court would hesitate-an instant declare the principal liable and the 
agent free. Certain familiar forms signature are everywhere recog- 
nized having this effect, such ‘‘A. B., D., his 
But there magic talisman, and any form words which plainly 
carries the thought that the agent executing the document behalf 
named principal will serve the purpose. 

The other ancient landmark the doctrine that agent 
fiduciary who signs his own name, without disclosing the principal, 
the trust represented, will and remain personally liable the 
paper, even though adds his signature such words ‘‘agent,’’ 
the like. That is, the mere addition these words will 
not help him, when has not named his principal. The signature 
Smith, President,’’ will not make the instrument signed the 
obligation the corporation John Smith intended bind, nor exempt 
John from personal liability. The underlying thought that some- 
body must liable, and since the agent names nobody other than 
himself, must presumed that intends bind himself. 
must admit, however, that this doctrine has been qualified somewhat 
decisions New York,® and the Federal Court 
sitting the effect that merely adding ‘‘trustee’’ 
‘‘President’’ after man’s name without showing his principal 
the face the paper may sufficient protect him from personal 
liability where the payee brings suit himself and has understood 
all times that his dealing with the signer was only representative 
The New York case first cited the note the earliest 
these, and its reasoning effect that where the payee knows all 
the trust relation, and means extend credit the trustee 
such, useless thing require the trustee recite the face 
the paper what the payee knows already. The Pennsylvania case 
similar except that the signer here put the word after 
his name without mentioning his corporation the face the paper; 
was held that since the payee meant deal with the corporation 
and knew that the note was intended, was permissible for the 
signer show this fact defense and avoid personal liability him- 
self. The reasoning rather attractive first sight, but the courts 
here fail consider that they are opening the door many possible 
disputes along this line, which could contended the signer 
that the payee knew all about his intentions while the payee 


107 App. Div. 491, Supp. 408. 


Birmingham Iron Foundry Regenery, Pa. Super. Ct. 54. 
Am. Trust Co. Canevin, 184 Fed. Rep. 657. 
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earnestly denies such claim. These decisions are not harmony with 
Section XX, above shown, but they cannot make very much trouble 
because they are limited allow defense this sort only 
against the original payee those later holders who take with notice 
and therefore have better rights than the payee. 

contrast with the regrettable tendency these cases, strong 
opinion comes from the Missouri court, criticising such holdings 
begin the process differentiation over again. The Missouri court 
was asked make similar decision like facts, and hold that 
signer who simply put ‘‘Sec’y’’ after her name should not held 
liable because the payee meant deal only with the corporation 
which she was secretary, and knew taking the note that the signer 
intended bind the corporation and not herself. the opinion, 
the court discusses Section the act, above shown, and refuses 
depart from its plain requirement. The court says, ‘‘We are aware 
that there has been some diversity opinion even since the enactment 
this statute, among some the courts states which the Ne- 
gotiable Instruments Act has been adopted, the proper construc- 
tion this provision; those decisions adhering older decisions. 
But had occasion say Walker Dunham, 115 1086, 
when our state, the result efforts made the members the 
American Bar Association, and following many other states, adopted 
the Negotiable Instruments Act, the very purpose that act was 
harmonize the law and establish uniformity law throughout the 
several states the Union the subject negotiable instruments. 
would avail very little for our legislative branch the government 
attempt legislation adopt uniform system laws any 
subject, and for the judicial department—the courts—to depart 
widely from each other before, construing the same provision 
that law. Such course certainly does not tend the promotion 
harmony and uniformity throughout the Union matter 
great importance that involved the construction negotiable 


These words name old rule which has proper application, but 
such technical use that may defeat the meaning 
writing. has produced most the discord the law this 
subject. The idea that where singer adds word words 
his name which tend indicate relation trust agency, 
without going far enough carry the meaning that the signature 
only behalf someone else, such words will have legal effect, 
but will considered mere description the person, written 


Wurlitzer Rossman, 190 Rep. 636. 
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either identify the signer, for some purpose his own, such 
indicate account against which will charge the liability. 
signature like ‘‘John Smith, the word agent almost uni- 
versally treated descriptio personae, and John Smith personally 
liable. far, this rule practically restatement the second 
main doctrine above described. But does not stop here, many 
courts taking into debatable territory, presently seen. 

this discussion have been oriented two leading doctrines, 
standing extreme positions. One the principle non-liability 
for the agent fiduciary when signs with apt words show his 
purpose. The other the principle that the fiduciary agent will 
held (in most jurisdictions) when merely adds ‘‘agent’’ 
his signature without naming the trust party rep- 
resented. between these promontories are the waters confusion. 
The trouble comes partly from the great variety form signa- 
tures possible. Then the spirit the law merchant require cer- 
tainty, and some courts have become obsessed with this idea that 
they have closed their eyes anything short perfection, requiring 
the signer that his language clearcut new coin. When 
fails come this standard, his feeble attempts are too often 
damned under the curse ‘‘descriptio But many courts 
take liberal view, and try get the meaning even though the 
language cloudy. The modern tendency this direction. Sec- 
tion rather indicates that liberality should control without saying 


(To continued) 


Banking Decisions 
this department are published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


APPLYING COUNTY TREASURER’S DEPOSIT 
HIS INDIVIDUAL NOTE 


Coburn Carstarphen, Supreme Court North Carolina, 139 
Rep. 596 


Upon the failure bank which county treasurer deposits 
funds, appearing that the treasurer personally liable 
the county for the amount the deposit, the treasurer entitled 
have the deposit applied the payment his individual note 
held the bank. 


Action Coburn, receiver the Martin County Savings 
Trust Co., against Carstarphen. From the judgment, defendant 
appeals. Affirmed part, and remanded. 

Wheeler Martin, Williamston, for appellant. 

Critcher and Dunning, both Williamston, for 
appellee. 


CONNOR, J.—This action was heard upon statement facts 
agreed. They are follows: 

Plaintiff the receiver Martin County Savings Trust Co., 
insolvent corporation, which prior his appointment such re- 
ceiver was engaged the banking business Williamston, Martin 
County, has brought this action recover defendant 
the amount his indebtedness said corporation, evidenced 
two promissory notes. 

Defendant, prior its insolvency, executed and delivered 
said corporation his two promissory notes, one the sum $300, 
and the other the sum $2,100. Both said notes came into the 
hands the receiver assets said corporation. payment has 
been made defendant said notes, either them, and both 
are now due. 

similar decisions see Banking Law Journal Digest (Third 


Edition) 621. 851 
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the date its insolvency, defendant had deposit with 
said corporation, subject his personal check, the sum $50.23. 
The said sum now due defendant said corporation. 

Defendant now, and was prior the insolvency said cor- 
poration, the treasurer Martin county. such treasurer has 
executed and filed with said county bond, conditioned required 
statute. personally liable the county for all moneys which 
have come into his hands belonging said county and which have 
not been lawfully paid out him. 

the date its adjudication insolvent, defendant had 
deposit with said corporation treasurer the sum $2,801.91. This 
deposit was made with moneys received defendant treasurer, 
belonging Martin County. Defendant personally liable the 
county for said moneys. solvent. This sum now due de- 
fendant treasurer said corporation. 

Upon the foregoing facts, the court was opinion that defendant 
was entitled have the deposit the sum $50.23 applied 
upon his indebtedness the corporation, evidenced his 
notes, but that was not entitled offset said indebtedness the 
deposit the sum $2,801.91 standing the books the corpora- 
tion his credit treasurer. From judgment accordance with 
this opinion, defendant appealed this court. His only assignment 
error based upon his exception the judgment. 

conceded that there error the judgment, applying the 
deposit the sum $50.23, payment defendant’s indebtedness 
the bank. The judgment that respect accord with well- 
settled principles, and sustained authoritative decisions this 
eourt. Trust Co. Spencer, 193 745, 124; Graham 
Warehouse Co., 189 533, 127 540; Trust Co. Trust 
Co., 188 766, 125 536, 1368; Moore Trust Co., 
793; Hodgin Bank, 124 540, 887. Where depositor 
indebted bank, and the debt due, the bank has the right 
apply the deposit payment, pro tanto, the indebtedness. This 
right set-off counterclaim mutual, and, where the bank has 
become insolvent, and the hands receiver, the depositor 
entitled have his deposit applied payment his indebtedness 
the bank. 

Varser, whose service member this court, although brief, was 
great value both his associates and the people this state, 
writing for the court, says, with full citations supporting his state- 
ment the law: 
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set-off the nature payment credit when the debts 
are mutual. Set-off exists mutual debts, independent 
the statute set-off. Its flexible character used equity pre- 
vent 


See Williams Coleman, 190 638, 129 818. 

Defendant contends that there error the judgment with re- 
spect the deposit the sum $2,801.91, standing the books 
the bank, the date its insolvency, his credit treasurer. The 
court was opinion that defendant was not entitled have his per- 
sonal indebtedness the bank deducted from the amount due the 
bank him treasurer. The judgment was accordance with 
opinion. this respect, defendant contends that the judgment 
erroneous. 

general rule, bank may apply the amount due the bank 
its depositor payment debt the depositor the bank, 
any time after the debt becomes due; this rule, however, applies 
only when the amount due deposit belongs the depositor. 
does not apply where the bank has knowledge that the money deposited 
belongs, not the depositor, but another, and was deposited 
trust for the owner. 653 and 658. The right set-off arises 
and can enforced only where there are mutual debts between the 
parties. The party invoking the right cannot maintain it, unless 
could also maintain action against the other party recover the 
amount which seeks have allowed set-off counterclaim. 
Thus Battle Thompson, 407, was held that, where 
defendant was indebted the state North Carolina, could not, 
action brought the state treasurer recover upon such in- 
debtedness, offer set-off counterclaim the indebtedness the 
state him arising out coupons the state, which the state 
legally owed, for the reason that could not maintain action 
against the state. 

The rule not strictly applied, however, when either the bank 
the depositor has become insolvent. Thus Davis Mfg. Co., 114 
note held insolvent bank against insolvent principal, 
upon which the receiver had brought suit, entitled avail 
himself his claim against the bank, upon 
deposit issued the bank, and held him 
the date the bank’s insolvency. Trust Co. Spencer, 193 
745, 124, was held this court that bank, notwith- 
standing that had taken note signed the directors cor- 
poration which had become insolvent, payment the corporation’s 
note it, retaining, however, the corporation’s note collateral 
for the note the directors, had right apply deposit 
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the credit the insolvent corporation payment the in- 
debtedness for which the bank held the directors’ note. 

the instant case, although the deposit the sum $2,801.91 
was made defendant with moneys belonging Martin County and 
stands the books the bank his name treasurer, per- 
sonally liable the county for the moneys received him treas- 
urer. solvent, and must account the county for the amount 
the deposit. between the bank and the defendant, the bank 
liable primarily the defendant, and not the county. His 
tention that, upon the facts agreed, entitled have the amount 


his indebtedness the bank deducted from the amount due him 


the bank, must sustained, not only upon principles justice 
and equity, but also upon well-supported authority. 

79, was held that the maker note bank, which thereafter be- 
came insolvent, may offset his indebtedness the bank upon said 
note, deposit his name trustee, where was personally 
liable his cestui que trust for the amount the deposit. The 
facts that case are almost identical with those the instant case. 
The decision well authorities. the opinion the 
court said: 

trend all modern decisions toward liberality the al- 
lowance set-offs the case insolvency the party against whom 
the set-off claimed, the end that only the true balance may 
required paid the representative the estate the insolvent.’’ 

Many cases are cited the note sustaining the decision. The just 
and equitable principles upon which the right offset counter- 
enforced should liberally applied, the end that debtor 
insolvent corporation should not required pay his debt 
the corporation, and also pay the indebtedness the corporation 
for which personally liable. The mutual liability should 
adjusted that the true balance may ascertained, and judgment ren- 
dered accordingly. 

That the want mutuality not always permitted defeat the 
right set-off, see People California Safe Deposit Co., 168 Cal. 
241, 141 1181, 1915A, 299. 

There error the judgment with respect the deposit the 
sum $2,801.91. because his personal liability the 
county for the amount this deposit, entitled have his indebted- 
ness the bank, his personal notes, deducted from the amount 
the deposit. This will result judgment favor the defendant 
and against the receiver for the difference. The action remanded 
order that judgment may entered the superior court Mar- 
tin County accordance with this opinion. 

Affirmed part and remanded. 


THE BANKING LAW. 


BANK ACCEPTING SHARES ITS STOCK 
PAYMENT NOTE 


White Whitehurst, Supreme Court North Carolina, 139 
Rep. 598 


Under the laws North Carolina, unlawful for bank 
receive shares its own stock payment note held 
unless appears that such action necessary order prevent 
loss upon the note. 

this case, the plaintiff executed note for $500, payable 
the order the Bank Vanceboro. Prior its maturity the note 
was transferred for value the National Bank Newbern. Sub- 
sequently the bank Vanceboro failed. The plaintiff brought this 
action have the note canceled upon the ground that had been 
paid. The plaintiff alleged that prior the failure the Bank 
Vanceboro delivered five shares the bank’s stock the 
eashier the bank payment the note and that the cashier 
told him the note would handed over day two. There 
was evidence that the plaintiff was insolvent that was 
necessary for any other reason that the bank should receive the 
stock order prevent loss. was accordingly held that the 
plaintiff was not entitled have the note canceled and that was 
liable the note the National Bank Newbern. 


Action White against Whitehurst, receiver the 
Bank Vanceboro, and the National Bank Newbern. From the 
judgment, plaintiff appeals. error. 

Action have note for $500, executed plaintiff, payable the 
Bank Vanceboro, and now held the National Bank 
and delivered plaintiff, upon his allegation that same has 
been paid. Defendants deny this allegation. The National Bank 
Newbern prays that recover plaintiff upon said note the sum 
$500 and interest, together with its costs. 

Issues submitted the jury were answered follows: 


Did plaintiff pay the note alleged the complaint? 
swer: No. 

so, plaintiff entitled have the note delivered and 
Answer: No. 

not, what amount, any, plaintiff entitled recover 
from the receiver? Answer: Nothing. 

the defendant National Bank Newbern the holder 
said note due course? Answer: 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1171. 


‘ 
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Upon the foregoing verdict, judgment was rendered (1) that plain- 
tiff take nothing his action; (2) that the National Bank New- 
bern recover the plaintiff the sum $500, with interest and costs. 

From this judgment, plaintiff appealed the Supreme Court. 

Ward, Newbern, for appellant. 

Whitehurst and Ward Ward, all Newbern, for appellees. 


CONNOR, J.—On April 1923, plaintiff executed his note the 
sum $500, payable the order the Bank Vanceboro. 
December 13, 1923, the Bank Vanceboro was adjudged insolvent, 
and the defendant Whitehurst was duly appointed its re- 
ceiver. The said note, prior its maturity, was indorsed the Bank 
Vanceboro, and deposited with the National Bank Newbern, 
collateral security. Plaintiff alleges that paid the said note the 
Bank Vanceboro September 22, 1923, but that the bank failed 
and deliver the note him; that thereafter was informed 
that the National Bank Newbern had possession said note; and 
that said National Bank Newbern has refused, upon his demand, 
deliver the note him. Both defendants denied that plaintiff had 
paid the note, alleged. 

support his allegation that had paid the note the Bank 
Vanceboro, prior the appointment the receiver, plaintiff testi- 
fied that shortly before September 22, 1923, became the owner, 
purchase, five shares the capital stock the Bank Vanceboro, 
standing the books the bank the name one Gaskins; that 
pursuant agreement with the cashier said bank, caused the 
certificate for said shares indorsed the said Gaskins, and 
thereupon delivered the same the bank; and that the bank ac- 
cepted said certificate full payment his note. testified that 
the cashier said, upon his delivery the certificate him, ‘‘I will 
give you the note day 

There was evidence tending show that the directors the bank 
authorized the accept the certificate for the shares stock 
payment plaintiff’s note. There was evidence that plaintiff 
the time was insolvent, that the note was not collectable money, 
that was necessary for the Bank Vanceboro purchase the 
shares stock order collect the note, prevent loss upon 
debt previously contracted. 

Plaintiff excepted the instruction the court answer the first 
and second issues ‘‘No’’ and the third issue Assignment 
error based upon this exception cannot sustained. There was 
error the instruction. 

provided statute this state that: 


shall unlawful for any bank make any loan secured 
the pledge its own shares stock, nor shall any bank the holder 
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pledgee, purchaser, any portion its capital stock unless 
such stock purchased pledged prevent loss upon debt 
previously contracted good vol. III, 220(t); Laws 


the absence evidence tending show affirmatively that the 
shares its capital stock were purchased the Bank Vanceboro 
from plaintiff prevent loss upon the note, such purchase was 
violation the statute and therefore void. Phosphate Co. John- 
son, 188 419, 124 859. Neither party thereto acquired 
any rights reason said transaction. The delivery the certificate 
for such shares was not payment plaintiff’s note. The judgment 
that plaintiff recover nothing this action affirmed. 

The evidence tended show that plaintiff’s note was transferred 
indorsement the Bank Vanceboro the National Bank 
Newbern, prior its maturity, collateral security for the payment 
indebtedness the Bank Vanceboro the National Bank 
Newbern. There was evidence that such indebtedness had been paid, 
nor was there any evidence tending show that plaintiff has any de- 
fense equity respect said him against the 
Bank Vanceboro. The amount due upon the note was not con- 
troversy. There was error the instruction the court upon the 
fourth issue. The judgment that the National Bank Newbern re- 
cover the plaintiff the sum $500, interest, and costs affirmed. 

error. 


BANK OFFICERS NOT LIABLE DAMAGES 
FOR EMPLOYING DETECTIVES 
TRACE LOST MONEY 


Lancaster Hibernia Bank Trust Co., Supreme Court Louisiana, 
112 So. Rep. 798 


The officers bank are not liable for damages action 
for libel brought employee merely because they employed 
detectives trace money which the bank had lost and the em- 
ployee was trailed and questioned the detectives. 


Action Lancaster against the Hibernia Bank Trust 
Co. From judgment dismissal, plaintiff appeals. Affirmed. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 581. 
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Henry Mooney, Charles Denechaud, and Jr., 
all New Orleans, for appellant. 

McCloskey Benedict, and Dufour, Goldberg Kammer, all 
New Orleans, for appellee. 


BRUNOT, J.—This suit for damages for the alleged slander 
plaintiff defendant its agents. The sum prayed for $50,000. 
The answer denies every allegation the petition upon which plain- 
demand predicated. After the testimony the was 
closed, but before judgment, defendant excepted the further prosecu- 
tion the suit upon the ground that the pleadings and evidence dis- 
closed that plaintiff had cause right action. This exception 
was not directly disposed the district judge, but judgment 
was rendered, the merits, rejecting plaintiff’s demand dismiss- 
ing his suit, with costs. motion for new trial was filed, heard, 
and overruled, and plaintiff appealed. 

The petition contains paragraphs, the greater portion which 
biographical sketch the early life, struggles, and ultimate 
achievements the plaintiff servant and employee defendant. 
These allegations may entitled weight fixing the quantum 
damages allowed proven case, but otherwise they address 
themselves only the receptive attention ear, and 
are value determining the crucial question, whether not 
the Hibernia Bank Trust Co., its agents, are legally chargeable 
with such tortious acts towards the plaintiff give rise, his 
favor, action delicto against said bank. This case must 
decided upon the facts. There are about 100 pages oral testimony 
the record. have read carefully, and find that the learned 
district judge, his reasons for judgment, has concisely but fully 
and accurately summarized the facts and concluded his reasons with 
expression views which are harmony with the opinion 
Gilliland Feibleman’s, 161 La. 24, 108 So. 112. The judge says: 


plaintiff has been the service the bank for number 
years, and had been advanced point where was head teller 
his department. this employ was his duty receive funds from 
the branch banks Hibernia throughout the city. February 
1922, that capacity, received from one the branch banks the 
sum $17,250 and gave his receipt for the sum without counting each 
bill the packages, turning them over his assistant for verification 
special count. This was the usual and approved method making 
these settlements. Shortly after that evening, counting, 
was discovered that the packages package the amount 
$5,000 was missing. Subsequent search failed disclose its where- 
abouts, or, stolen, the thief, nor has been found this day. 
this information, the president the bank authorized one the 
cashiers employ the Pinkertons make search for the missing 


j 
. 


THE BANKING LAW JOURNAL 859 


money, without specific instructions charges against any the 
parties who had handled the money. The Pinkertons, through their 
are adepts this line detective work, and are respon- 
sible, careful investigators, untainted, far the court knows, with 
the so-called third degree methods. They shadowed the plaintiff, 
him down the vaults the bank without undue publicity, 
subjected him examination his knowledge the incident 
their endeavor trace the loss. This they did with many the 
attaches the bank. Their endeavors were unavailing. Plaintiff, 
however, makes most serious charges against the officers the bank 
and the detectives employed. None are proven. every instance 
his statements and charges are denied, and the denials are corroborated 
almost every instance. feel, therefore, that the plaintiff has failed 
prove his case. Besides this, the bank certainly had the right 
make the investigation, and use all fair means ascertain the truth, 
even the removal all parties whose oversight negligence re- 


Finding, do, that plaintiff signally failed prove his case, 
the district judge properly dismissed the suit. The plaintiff may 
the victim circumstances, and, so, his conscious sense ‘‘man’s 
inhumanity may torture his soul, but his failure establish 
the facts, which essential that should do, prerequisite 
his right recover, renders the courts powerless grant him any 
relief. 

The judgment appealed from therefore affirmed appellant’s 
cost. 


NATIONAL BANK LIABLE GUARANTY 


Stockyards National Bank Denver Brown, Supreme Court 
Colorado, 255 Pac. Rep. 624 


national bank guaranteed payment customer’s notes, 
which another bank loaned money. The money loaned the 
notes went directly the national bank and wiped out overdraft 
its customer. The national bank contended that was not 
bound the guaranty because, under the National Banking Act, 
did not have the power make such guaranty. was held 
that the national bank was liable the extent the benefit de- 
rived from the transactions. 


Action the Stockyards National Bank Denver against 
Brown, which the defendant set counterclaim. The counter- 
claim was allowed, and plaintiff brings error. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 711. 
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Ponsford, Pender Larwill, Denver, for plaintiff error. 
Doud Walker, Denver, for defendant error. 


ADAMS, J.—Suit Stockyards National Bank Denver 
promissory note. Defendant answered and set counterclaim, 
which was allowed, reason which allowance the bank brings the 
case here for review. The parties will referred the trial 
court. question raised about defendant’s note plaintiff. The 
dispute solely over the allowance the counterclaim. 

Brown was cashier and principal stockholder the Palisades National 
Bank Western Colorado. One Butcher was president the Stock- 
yards National Bank Denver, and one Casteel was the vice-presi- 
dent thereof. Both were active the management its affairs. 
The Denver bank had been the correspondent the Palisades bank. 
The latter had surplus and wanted buy paper which there 
would loss. Brown and Butcher, upon behalf their several 
banks, arranged accordingly; Butcher agreeing that any paper 
coming from them would taken care of. Brown construed this 
other representations guaranty. Thereafter Brown and the 
Palisades bank handled paper large amounts from the Denver bank. 

Casteel, addition his connection with the Denver bank, was 
official active the management the Pioneer Crate Basket 


Co., Denver concern and customer the Denver bank. The basket 
company needed money; had overdrawn its checking account the 
Denver bank the sum about $5,000. Casteel telephoned from 
Denver Brown Palisades, requesting the loan, which was accord- 
ingly arranged. the same day, the following letter was written: 


Stockyards National Bank Denver. 

10, 1921. 

Brown, Cashier, Palisades National Bank, Palisades, Colo- 
rado—Dear Mr. Brown: Inclosed find the two $2,500.00 notes, drawn 
for days, per our telephone conversation this morning. You 
may supply the rate interest, had not talked this. Attach 
the revenue stamp, for which you will find $1.00 inclosed. You could 
then advise the bank here apply the amount the credit the 
Pioneer Crate Basket Co. 

are aware connection with this company, and are 
somewhat familiar with the business, which steadily increasing. 
view connection with the company, not want accept 
their paper here the bank. 

you for this accommodation. 

truly yours, 


Upon receipt the letter with notes inclosed, the Palisades bank 
the Denver bank with $5,000, and the latter applied the 
amount the basket company’s overdraft. The basket company 
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failed pay the notes when due; they were renewed from time 
time, partially paid, but resulted ultimate deficit. They were 
finally assigned Brown, who owned them when the suit was 
brought, and they were pleaded him set-off and counterclaim. 
Brown testified that tried collect the notes, and one time 
had chance collect them attachment proceedings, but was dis- 
suaded Butcher, who told him that, ‘‘if the boat were not rocked, 
would see the thing through.’’ Butcher, president the Denver 
bank, held position with the basket company, far the record 
discloses. 

The evidence the original guaranty was sufficient; was cor- 
roborated the subsequent actions the parties, showing that such 
was the understanding; but plaintiff claims that such guaranty 
ultra vires, under the National Banking Act (U. Comp. St. 9657 
seq.). However, even ultra vires, the Stockyards National Bank 
Denver liable the extent the benefit derived. McCormick 
Market Bank, 165 538, Ct. 433, Ed. 817; 
son Kepner, Colo. 523, 233 148, and cases there cited. 
same effect, see Citizens’ National Bank Appleton, 216 196, 
Ct. 364, Ed. 443. 

The money loaned the Palisades bank went directly the 
Denver bank, and wiped out the overdraft the customer the 
Denver bank. would difficult conceive more direct 
benefit the Denver bank. 

Plaintiff’s counsel argues that Casteel was acting for the basket 
company the request for loan and writing the above letter, 
but the trial court rightfully construed the bank’s letter, 
written one its officers, and signed him over his official 
designation vice-president. was confirmation the telephone 
request for the loan made the same day. was the act the Denver 
bank. The Supreme Court the United States, under analagous cir- 
Citizens’ National Bank Appleton, supra, said that 
the action need not regarded one the written contract 
guaranty, but based upon implied contract. 

Counsel for plaintiff seek minimize the effect its own book- 
keeping entries referring them ‘‘mere bookkeeping,’’ but 
the bookkeeping helped evidence the facts, which was all that was 
necessary. not claimed that the entries were fictitious, nor that 
the loan was imaginary. have not overlooked the arguments 
counsel for the Denver bank that got benefit, because, they say, 
the overdraft was only ‘‘temporary,’’ and was permitted anticipa- 
tion the money come from Palisades. may said, however, 
that bankers generally regard all overdrafts only temporary. Fur- 
thermore, opposite view the argument would say that 


q 

q 
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merely emphasizes the fact that the Denver bank had knowledge 
the affair, participated upon its behalf its officers, and that 
was looking for money from the Palisades bank satisfy the basket 
company’s overdraft, which money actually got, and for which 
courteously thanked its benefactor for the accommodation the letter 
above quoted. The benefit went both the Denver bank and its cus- 
tomer. think also that counsel have somewhat confused this over- 
draft with subsequent alleged overdrafts, which, they existed, have 
bearing this ease. 

The above decisions the Supreme Court the United States and 
this court sustain defendant’s contention. Other similar holdings 
other states are cited his brief, but the above are enough. These 
precedents are not overcome the able oral argument and brief 
for plaintiff. have considered all points raised, and 
find error. 

The judgment affirmed. 


BANK NOT ENTITLED PAYMENT OUT 


GUARANTY FUND 


State Banking Board Goose Creek State Bank, Court Civil 
Appeals Texas, 294 Rep. 310 


It. was agreed between the cashier the Shepherd State Bank 
and the the Goose Creek State Bank that the latter bank 
should place $5,000 deposit with the former bank and that 
interest should paid monthly the rate per cent. per 
annum. Thereafter the cashier the Shepherd Bank drew draft 
for $5,000 the Goose Creek Bank and sent third bank, 
which applied the proceeds note the and directors 
the Shepherd bank. Thereupon the Shepherd Bank credited 
the Goose Creek Bank with the sum $5,000 and thereafter 
that amount its books deposit. For time interest 
was paid but after few months the payment interest was dis- 
continued. Subsequently the Shepherd bank became insolvent and 
the Goose Creek Bank sought establish claim depositor 
entitled payment out the depositors’ guaranty fund. was 
held that deposit had been created and that the Goose Creek 
Bank was not depositor within the purview the Depositors’ 
Fund Act and was not entitled payment out the 
fund. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 330. 
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Suit the Goose Creek State Bank against the State Banking 
Board and others. From judgment favor plaintiff, defendants 
appeal. Reversed and rendered. 

The suit was the Goose Creek State Bank against the banking 
commissioner the state and the state banking board, establish 
claim deposit its favor against the Shepherd State Bank, 
insolvent state bank liquidation, and classify the claim non- 
interest-bearing and unsecured deposit, and require payment out 
the depositors’ guaranty fund provided for the banking laws 
the state. The defendants’ defense was, effect, that the plaintiff 
was unsecured creditor, and not depositor, the Shepherd State 
Bank within the Depositors’ Guaranty Fund Act (Rev. St. 1925, Arts. 
437-489). There was nonjury trial, resulting judgment 
favor the plaintiff prayed for. 

The court filed findings fact which, being warranted the 
evidence, adopt entirety. appears, November, 1920, there 
was ‘‘understanding between the cashier the Shepherd State 
Bank and the the Goose Creek State Bank’’ the effect 
that the latter bank would place and keep $5,000 its surplus funds 
deposit the Shepherd State Bank; the latter bank pay interest 
monthly the rate per cent. per annum. fixed time was 
agreed upon for such funds deposited the Shepherd State 
Bank. Several days afterwards, November 18, 1920, pursuance 
such understanding, the cashier the Shepherd State Bank drew 
sight draft for $5,000, payable the Shepherd State Bank the 
Goose Creek State Bank, and sent direct the Houston National 
Exchange Bank. The Houston National Exchange Bank forwarded 
the sight draft for collection along with another check for $5,885.60 
the Goose Creek State Bank. Payment due course was made the 
Goose Creek State Bank both checks one remittance the 
National Exchange Bank. fact admitted the parties: 

Goose. Creek bank paid both the items check 
the Guaranty State Bank Goose Creek and the People’s State 
Bank Houston, dated November 26, 1920. The proceeds these 
two collections were received the Houston National Exchange 
Bank, and $5,000, being the proceeds the draft drawn the Goose 
Creek State Bank, was the Houston National Exchange Bank ap- 


plied and credited the note Cochran and the directors the 
Shepherd State Bank, previously 


Thereupon, according the court’s finding: 


Shepherd State Bank placed and this transaction 
its books deposit with such bank the Goose Creek State Bank, 
and same was duly entered upon its ledger, though the ledger sheet 
upon which the item was carried was found drawer its vault 
the liquidating agent after the bank was closed. this connec- 
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tion, the court further finds that monthly after such deposit was 
entered the Shepherd State Bank sent due course mail the 
Goose Creek State Bank, statements showing that this $5,000 was 
carried deposit with Shepherd State Bank the credit Goose 
Creek State Bank, and that such monthly statements were examined 
and seen the Goose Creek Bank examiners representing the 
banking commissioner Texas.’’ 

The Goose Creek State Bank ‘‘carried the $5,000 the books 
account, and the balance was brought forward from day 
day. 

court further finds that the times above mentioned the 
directors the Shepherd State Bank were indebted the Houston 
National Exchange Bank evidenced their note and described 
the written statement facts between plaintiff and defendants herein 
and introduced the trial this cause. While the note question 
was signed the directors the Shepherd State Bank, the proceeds 
the note, nevertheless, was used the Shepherd State Bank for its 
benefit. When the $5,000 remittance from Goose Creek State Bank 
was received Houston National Exchange Bank, the latter bank 
applied this $5,000 the credit this note, but evidence was 
introduced any party the case showing just what authority the 
Houston bank had from the Shepherd bank apply such $5,000 
the note question. However, there was any lack authority, 
the court finds that the Shepherd State Bank accepted and 
fied the action the Houston bank applying such $5,000. 

further finds that plaintiff, Goose Creek State Bank, 
knew nothing the dealings between the Shepherd bank and the 
Houston National Exchange Bank, and knew nothing such note 
notes, and did not consent the appropriation such $5,000 
Houston National Exchange Bank. 

further finds that the Shepherd State Bank paid in- 
terest such deposit $5,000 Goose Creek State Bank and 
including the month April, 1921, but that thereafter interest 
was paid such deposit. 

court further finds that during the month April, 1921, 
agreement between the cashiers Shepherd State Bank, wit 
Coehran, and Goose Creek State Bank, wit, Jeff Cochran, this de- 
posit was changed from interest-bearing noninterest-bearing 
deposit, and interest was paid thereon demanded thereon there- 
after. 

court further finds that, from November 27, 1920, down 
about two months before this case was tried before this court, Goose 
Creek State Bank carried this $5,000 item upon its books deposit 
with Shepherd State Bank, and that its books down April, 1921, 
disclosed the fact that such deposit was interest-bearing, and that 
after April, 1921, its books disclosed that same was not interest- 
bearing deposit. 

further finds that, had the Goose Creek State Bank 
demanded payment such $5,000 deposit any time during the 
month April, 1921, the Shepherd State Bank could have paid such 
deposit out its cash other banks any day during 
April, 1921, except April 4th, 5th, 6th, 7th, and 14th, but that 
said five last-mentioned days Shepherd State Bank did not have suf- 
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cash hand and with other banks have paid said $5,000 
eposit. 

court further finds that the Goose Creek State Bank and its 
officers and directors had knowledge the condition Shepherd 
State Bank the time the deposit was made November, 1920, 
the time the deposit was changed from interest-bearing noninterest- 
bearing April, 1921, and that the first knowledge any character 
that the officers directors Goose Creek State Bank had that the 
Shepherd State Bank was actually failing insolvent was August, 
1921, the date the day, after the Shepherd State Bank was 
closed order the banking commissioner Texas. 

court further finds that Shepherd State Bank was actually 
insolvent during the entire month April, 1921, and thereafter until 
such bank was August, 1921, but that the officers and direc- 
tors Goose Creek State Bank had knowledge, directly in- 
directly, the failing insolvent condition Shepherd State Bank 
before the time such deposit was changed from interest-bear- 
ing noninterest-bearing some time during the month 
April, 


Five thousand dollars money was never placed the Shepherd 
State Bank, and the Goose Creek State Bank relies upon the transac- 
tions above stated constituting ‘‘a 

Riley Strickland, Amarillo, for appellants. 

Atkinson Atkinson and Kurtz Gaugler, all Houston, for 
appellee. 


LEVY, (after stating the facts above).—The appellants’ pro- 


positions effect present the point that the special circumstances 
the present case not constitute ‘‘a deposit’’ within the purview 
the Bank Deposit Guaranty Act, and that account the claim 
the appellee bank not entitled the protection the act. The 
facts found the court can summed order give effect 
the real dealing two banks. The appellee bank, through 
its cashier, upon the solicitation the cashier the Shepherd State 
Bank, consented place interest the latter bank $5,000 its 
surplus. Thereupon the cashier the Shepherd State Bank, acting 
upon his own volition, and without prearrangement that effect, 
must inferred from the record, made out sight draft favor 
the Shepherd State Bank the appellee bank for $5,000 under- 
taking that bank the transmission such funds for the advan- 
tages arising from the probable temporary use the money 
interest. Instead forwarding the draft directly the appellee 
bank, the cashier the Shepherd State Bank his own initiative, 
seemingly shown, forwarded through the Houston National Ex- 
change Bank for collection. And the appellee bank, presentation 
the draft, paid the money over the Houston National Exchange 
Bank. After receiving the remittance, the Houston National Ex- 
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change Bank did not credit the amount its books, remit 
the Shepherd State Bank, but, without previous authorization, ‘‘ap- 
plied and credited this $5,000 the note Cochran and the 
directors the State Bank Shepherd, previously executed,’’ and 
Shepherd State Bank accepted and ratified the action the 
Houston bank applying such Thereupon ‘‘the Shep- 
herd State Bank entered and carried this transaction its books 
deposit with such bank the Goose Creek State Bank, and the 
same was duly entered upon its ledger; and the Shepherd State Bank 
paid interest such deposit the Goose Creek State Bank and 
ineluding April, 1920, but thereafter interest was paid; and the 
Shepherd State Bank due course mail regularly sent state- 
ments the Goose Creek State Bank, showing that the $5,000 was 
deposit the the Goose Creek State Bank.’’ be- 
lieved that the appellants’ contention should sustained that the 
transaction did not constitute within the purview the 
act, and hence the claim was not entitled payment out the state 
guaranty fund. has more the characteristics intended 
actual ‘‘deposit’’ fact. 

order create within the meaning the act, 
essential that (1) ‘‘the money placed the bank reality for 
the benefit the depositor,’’ that (2) ‘‘there are delivered 
left with the bank checks drafts, the commercial equivalent 
money, subject his order, and virtue which action the title 
the money passes the bank.’’ Kidder Hall, 113 Tex. 49, 251 
497; Chapman Bank (Tex. Civ. App.) 276 731; Bank 
Bank (Tex. Com. App.) 272 775; Banking Board Pilcher 
(Tex. Com. App.) 270 1004. The facts not bring the case 
all within the test laid down. There pretense the evidence 
that the ‘‘money’’ ever reached was actually placed the Shep- 
herd State Bank the appellee. The account carried that bank 
was fact matter mere bookkeeping, treating the transaction 
cash deposit. And fully appears that the appellee bank did not 
deposit check draft subject its order’’ with the 
Shepherd State Bank, importing the relation principal and agent 
the collection. the contrary, the Shepherd State Bank its 
own initiative drew draft the appellee undertaking that 
bank itself the transmission the funds for the advantages arising 
from the probable temporary use the money paying interest 
thereon. the time the appellee bank could predicate right 
respecting the transmission the funds even though ‘‘a deposit’’ was 
intended it, relates entirely the time payment the draft. 
And although the effect the payment the draft was 


q 
7 
q 


THE BANKING LAW JOURNAL 867 


delivery, having origin the time, the funds the Houston Na- 
tional Exchange Bank the capacity agent the Shepherd State 
Bank for collection, yet the funds the latter bank 
never accomplished and made effective, the purview that act. 
Payment appellee bank the funds over the Shepherd State 
acting through its agent, and the subsequent entry the latter 
‘bank credit its books treating the dealing cash deposit, 
probably the effect estoppel the latter bank deny ‘‘de- 
between the two banks such. general obligation would 
‘arise favor appellee bank against the Shepherd State Bank 
But what might estoppel against said bank may not 
estoppel against the guaranty fund. The bank and its officers 
nothing impose liability upon the guaranty fund, except 
the liability imposed statute. The banks, such, have 
nothing with the guaranty fund. 

The judgment reversed, and judgment here entered favor 
appellants, with all costs the trial court and this appeal. 


PARTLY SECURED DEPOSIT NOT PROTECTED 


GUARANTY FUND 


Board Levee Commissioners Love, Supreme Court Mississippi, 
113 So. Rep. 335 


Where bank deposit partially secured securities de- 
livered the depositor the bank, the deposit ‘‘otherwise 
secured’’ and the bank deposit guaranty law does not protect the 
after the securities have been sold and the proceeds ap- 
plied. 


Suit the Board Levee Commissioners against Love, 
Superintendent Banks, and others compel the issuance guar- 
anty certificates. From judgment for defendants, complainant ap- 
peals. Affirmed. 

Tyson, Greenwood, for appellant. 

Flowers, Brown Hester, Jackson, for appellees. 

Dulaney, Tunica, amicus curiae. 


ETHRIDGE, J.—This appeal from judgment adverse 
the board levee commissioners, who filed suit compel the super- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 330. 
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intendent banks issue guaranty certificates for the balance 
the levee board’s deposit the Delta Bank Trust Co., Clarks- 
dale, Miss., which bank closed for liquidation March 16, 1921. “At 
the time closed, had deposit for the levee board, total 
$191,853.11. This indebtedness had been reduced the sale bonds 
and other securities, and impressing the assets the bank 
trust fund until the amount was reduced approximately $73,000. 
The levee board’s priority the assets the bank had been recog- 
nized prior the suit, and the realization from said assets had been 
applied the payment the public deposit claims the levee board, 
the city Clarksdale, and the state Mississippi. The assets the 
bank had been exhausted, and the levee board, this proceeding, 
demanding that the state bank depositors’ guaranty fund satisfy the 
balance. 

appears that the Delta Bank Trust Co. was selected the 
depository the board levee commissioners, and that, practically, 
$100,000 worth bonds, debentures, and other permissible securities 
were deposited with the board levee commissioners the bank 
guarantee the levee board’s deposit. addition this, bond was. 
executed the Delta Bank Trust Co. personally secured certain 
directors the bank, making personal bond for the bank. was 
intended this arrangement secure, least, $200,000 the 
funds the levee board deposit the bank, that same should 
come into its possession for and behalf the levee board. This. 
bank was also selected the fiscal agent for the levee board, and, 
the course its dealings, would draw funds from other deposi- 
tories, and place them the Delta Bank Trust Co., and draw 
checks that bank disbursing funds the course administra- 
tion its business. There dispute the record whether 
this bond was signed three sureties four sureties, required 
the statute, and the chancellor refused decide this issue fact 
presented the record, holding that was unnecessary the 
ing department was not liable for the balance due the levee board 
account made. 

think the deposit was otherwise secured the present case the 
personal bond, and that the levee commissioners had right action 
against this bond for the balance their claim, under the authority 
Perkins State rel., Miss. 512, So. 460. The levee 
missioners accepted the bond having four sureties, and the bank 
and the signers the bond received the benefit the contract, all 
parties treating the bond being legally sufficient. There 
doubt but what the levee commissioners could resort and recover 
this bond, and they certainly had available securities the extent. 
$100,000 addition this personal bond. 


4 
A 
4 
q 


THE BANKING LAW JOURNAL 869 


seems the theory appellant that, the securities taken 
fail pay the amount the levee board’s deposit, the banking de- 
partment, under the Guaranty Banking Act, would liable for the 
remainder money deposit not realized from the securities, bonds, 
and assets the bank, under the trust fund statute. not 
think the act can given this construction. the deposit had been 
less than $100,000, certainly would have been fully secured. The 
levee board was not depositing the faith the bank’s solvency 
and credit, but exacted, and took, securities, and can proceed 
against these securities for the collection its demand. seems 
settled the case Love, Superintendent Banks Citizens’ 
Bank Trust Co., Marks, 140 Miss. 585, 105 So. 484. 

therefore hold that the court below committed error, and 
the judgment affirmed. 

Affirmed. 


RIGHTS DIRECTORS ADVANCING MONEY 
BANK 


New Jersey, 137 Atl. 827 


Where the directors bank advance money the bank 
make loss resulting from depositor’s overdraft, they are 
entitled repayment full upon the depositor’s subsequently 
making good the amount even though the management and control 
the bank has been taken over others the. meantime. 


Suit John Jr., and others against the First National 
Bank Edgewater and Decree for complainants. 

Seufert Elmore, Englewood, and Marshall Van 
Jersey City, for complainants. 

William Gourley, Paterson, for defendant First Nat. Bank 
Edgewater. 


LEWIS, bill was filed impress trust 
certain funds claimed held the defendant the First Na- 
tional Bank Edgewater, and which were placed with the bank 
about the year 1920 under these circumstances: depositor the 
bank had been permitted draw against checks other banks, which 
had deposited the Edgewater bank, and which, later on, were 
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protested for nonpayment, resulting heavy overdraft amounting 
over $23,000. The Edgewater bank’s capital, surplus and undivided 
profits were small, and this overdraft seriously crippled the bank. 
appears that meeting the directors was called cope with the 
situation and result thereof sum sufficient meet the deficit 
was paid into the bank members the board directors, which 
has been held the bank ever since, notwithstanding the fact that, 
short time after the deficit was thus met, the depositor’s overdraft 
was satisfactorily adjusted, and eventually paid full him. Sub- 
sequently, the controlling interest the bank was taken over the 
Edgewater Trust Co., and new officials came in. The present com- 
plainants contend that the bank now has the overdrawing depositor’s 
money full, and also the funds the directors, which were pro- 
vided cover the supposed loss, amounting all $51,565.60, 
which amount they assert $28,165.60 the bank neither equitably, 
legally, nor morally entitled retain. 

The defendants contend, however, that this money was voluntarily 
paid the complainants, and that tended enhance the value 
the stock held them, and that that enhanced value was reflected 
back their favor upon the transfer the controlling interest 
the Edgewater Trust Co., and that therefore the bank entitled 
hold these moneys assets its own. 

The proofs not establish that the value the stock upon its 

acquisition the present controlling interest was either advantage- 
ously disadvantageously affected the facts indicated. Stripped 
all the technicalities urged behalf the contention the de- 
fendants, feel that the situation presented the simple one where 
one party whose favor obligation may exist has been indemni- 
fied paid one who, under some form pressure, felt that 
obligated respond, and later the principal obligor 
debtor himself pays the obligation full. Under such circumstances 
would inequitable for the grantee obligee retain the money 
both obligors; and manifestly the one who was only secondarily 
liable should entitled have the money paid him returned. 
Otherwise the obligee would unjustly enriched the extent 
having received payment its obligation twice. 

Whether the relief granted the complainants the present case 
way impressing trust the funds, through the ap- 
plication the equitable right subrogation, otherwise, makes 
difference the result. think that the complainants should prevail, 
and that the moneys advanced them and deposited with the bank 
meet any loss ultimately sustained through the failure the over- 
drawing depositor make good his deficit, should not returned. 
The depositor appears have paid his obligation full, and the 
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amount now due the complainants, indicated, should matter 
simple calculation. 

will advise decree accordingly, and will settle its terms the 
usual way upon presentation the same counsel. 


GIFT DEPOSIT HELD INVALID 


Jones Bank San Jose, California District Court Appeals, 256 
Pac. Rep. 247 


depositor delivered his pass book the cashier the bank, 
directing him add the name Maud Lowe the pass book. 
The cashier, who was the husband Maud Lowe, had the 
account changed from the name Jones Jones 
Maud Lowe. The pass book was kept the bank until about 
year later, when was returned Jones. Thereafter the 
book remained the possession Jones until his death, 
and during that time several withdrawals money were made 
him. Maud Lowe made claim the deposit until after the 
death Jones. She then claimed the money, arguing that title 
thereto passed her when Jones delivered the pass book her 
husband. was held that the facts did not show gift the 
money since appeared that Jones never divested himself con- 
trol the property and one the essentials valid gift 
complete divestment control the donor. 


Action James Jones, administrator the estate 
William Jones, deceased, against the Bank San Jose, which 
money dispute was deposited court, and Maud Lowe was 
substituted defendant. Judgment for plaintiff, and defendant 
appeals. Affirmed. 

Owen Richardson, San Jose, for appellant. 

George Smith and both San Jose, for re- 
spondents. 


BARTLETT, Justice pro this action the respondent, 
James Jones, administrator the estate William Jones, 
deceased, seeks judgment against the respondent, the Bank San 
Jose, corporation, for the sum $1,629.66, which claimed the 
respondent bank had its possession balance deposit made 
Jones with said bank; the inception the account being 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 467. 
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deposit $2,000 the 25th November, 1913, Jones 
and the issuance and delivery him pass book the bank, No. 
10,939, the name said Jones. Jones died March 
28, 1926. After due proceedings had, the respondent, James Jones, 
brother Jones, was appointed administrator the 
estate Jones April 23, 1926, and thereafter qualified 
such administrator May 19, 1926. The administrator brought 
action against the bank for the recovery the moneys question, 
and thereafter, motion the respondent Bank San Jose, the 
money dispute was deposited court, and the appellant Maud 
Lowe ordered substituted defendant the action place the 
Bank San Jose. 

The substituted defendant, Maud Lowe (appellant herein), an- 
swering the complaint the action, averred that the money ques- 
tion was, the date the death William Jones, March 28, 
1926, deposit with the bank the names Jones Maud 
Lowe, and that said Jones, the time making said 
deposit and thereafter, gave said deposit the appellant conditioned 
upon her surviving said Jones, and that she such survivor, 
and the owner the whole the moneys remaining the deposit. 

The action was tried the court and judgment favor the 
respondent administrator given for the sum $1,629.66 June 28, 
1926. From this judgment the substituted defendant, Maud Lowe, 
prosecutes this appeal. The facts this case, established the 
evidence taken the trial the superior court, shew that for some 
years prior his death Jones resided Lawrence Station 
Santa Clara county, Cal., having ranch that point which 
conducted farming operations; that was old-time intimate ac- 
quaintance the appellant and members her family, and that 
the time his death was the age about years; that appel- 
lant’s mother lived his place and took care him for some 
years; that appellant visited her mother this ranch frequent 
and that her mother’s death July, 1923, said 
Jones told her that had always intended that her mother should 
have $2,000, but now that she had passed away that wanted appel- 
lant have that make for all that she had spent her mother, 
and for what she had done for him. 

When the account with the Bank San Jose was opened, the 
person acting behalf the bank was Waldo Lowe, husband 
appellant. The pass book issued was various times left the de- 
positor the bank the possession the husband appellant, and 
divers occasions various sums money were drawn Jones 
from the moneys deposited and the accuring dividends thereon, the 
last sum drawn being $100, which was paid the respondent admin- 
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istrator the written order deceased, executed two days before 
his death January, 1926, his ranch, then having the pass book, 
No. 10,939, his possession. 

the time Jones asked the husband appellant, who was 
then cashier the respondent bank, add the name appellant 
Maud Lowe the pass book, and make the changes thereon 
that she could have the money, gave the cashier the book, who 
took the bank and had the account changed from the name 
Jones the name Jones Maud Lowe; the account 
then being given the new number 2095, and that number being 
written upon the old pass book. The pass book was kept the bank 
until about year later, when appellant took the book from the bank 
the ranch and delivered Jones. The book remained 
thereafter and until the time the death Jones his pos- 
session, and during this time several withdrawals money from said 
bank were made for the said Jones. 

Appellant claims that the title the money deposit the re- 
spondent bank passed from Jones her upon the delivery 
the pass book her husband January, 1924, and that the placing 
the money alternative account did not affect the validity 
the alleged gift. These claims appellant the respondent adminis- 
trator controverts, urging answer them that they cannot up- 
held because appellant did not assert any claims the moneys 
deposit until after the death Jones, and that Jones 
had dominion over the funds, and exercised dominion over them until 
the time his death. 

section 1146 the Civil Code gift defined ‘‘a transfer 
personal property made voluntarily and without consideration.’’ 
One the necessary essentials valid gift complete divestment 
control the donor. That the donor the case bar did not 
divest himself control the property dispute clearly shown 
the evidence set forh the transcript. That appellant did not re- 
gard the donor divested control the moneys deposit evi- 
denced her delivery the pass book him after the alleged gift, 
for the admitted purpose allowing him draw moneys from the 
account, and she herself never asserting any right claims the 
moneys until after death Jones. When claim gift not 
asserted until after the alleged donor dies, clear and satisfactory evi- 
dence required every element for the sustaining such claim. 
The retention the donor the right withdraw the whole the 
bank deposit inconsistent with the idea gift. 

The cases relied upon appellant supporting her claim that 
the moneys herein deposited were given her Jones 
not support her contention; the facts which they were decided 
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being widely from those the case bar. Fisher 
Ludwig, Cal. App. 144, 658, and Allen Smith, Cal. App. 
409, 176 365, the donors had irrevocably delivered the bank books 
question the donees, and yielded all dominion over the funds 
long before the death the donors. the donor had possession 
the bank book after the gift, such possession being voluntarily given 
him the donee. had many after this delivery 
the bank book drawn moneys from the deposit, and the book was 
his possession when died. not disputed appellant that 
all times his death the donor here had right draw all 
any the funds, and money was drawn from the funds prior 
his death except him for him. 

held from the evidence this case that gift the 
moneys dispute was made Jones the appellant, and 
ordered that the judgment appealed from be, and the same hereby, 
affirmed. 


NOTE SIGNED FOR MAKER EMPLOYEE 
PAYEE’S AGENT HELD VALID 


Mayhall Hyde, Court Appeals Alabama, 113 So. Rep. 490 


action note payable Armour Fertilizer Works 
appeared that the maker was unable write and that the note was 
written out Camp, who was employee agent 
the payee. Camp signed the maker’s name the note and made 
cross-mark while the maker touched the pen. Camp also signed 
his own name the place where the name attesting witness 
would ordinarily appear. was held that the note was not in- 
validated the fact that employee the payee’s agent signed 
the maker’s name and made his mark for him. 

NOTE: This opinion overrules the opinion published the 
June, 1927, issue the Banking Law Journal page 442. 


Action Mayhall against Hyde. Judgement for de- 
fendant, and plaintiff appeals. Reversed and remanded rehearing. 

Superseding former opinion Ala. App. 599, 110 So. 480. 

Certiorari denied Supreme Court Mayhall Hyde, 113 So. 
492. 

Williams Chenault, Russellville, for appellant. 

Foy Guin, Russellville, for appellee. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1127. 
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RICE, J.—This was suit appellant promissory waive 
note which purported executed defendant (appellee) 
mark; his signature purporting attested one Camp. 
Plaintiff’s evidence, which was all that was introduced, tended 
show that the note question was written out Camp, defendant’s 
name signed thereto Camp (defendant being unable write his 
name), and that defendant touched the pen while Camp made cross- 


his 
mark for defendant, thus: ‘‘P. Hyde.’’ Opposite defendant’s 
mark 
signature the place where subscribing witnesses’ names 
usually appear was the signature Camp. 

Further, that the note was made payable Armour Fertilizer 
Works, and that the time was taken plaintiff was the agent 
said Armour Fertilizer Works, and that Camp was the employee and 
agent plaintiff. Also that the note sued was the time the 
institution the suit, and the time trial, the property plaintiff. 

Defendant interposed sworn plea non est factum. 

the case Penton Williams, 163 Ala. 603, So. 35, was 
held the Supreme Court that, ‘‘where action upon instru- 
ment the form note, and the plea non est factum inter- 
posed, the plaintiff must show the excution the instrument before 
admissible and that ‘‘a promisee cannot become 
the agent the promisor for the purpose signing his name 
contract, and hence, the payee instrument the form note 
could not sign the maker’s name thereto and have the maker make his 
mark the execution Beginning with the case Carlisle 
Campbell, Ala. 247, and followed Levy Bloch, Ala. 290, 
So. 833; Barksdale Bullington, 194 Ala. 624, So. 891; Hamil- 
ton Adams, 214 Ala. 440, 108 So. held that the obligee 
note contract requiring signature cannot become the agent 
the obligor for the purpose signature, nor can such obligee become 
the witness the obligor contemplated section the Code 
1923. The foregoing decisions are based upon the pecuniary interest 
the obligee the transaction, but the rule there laid down has never 
been extended the agent the obligee. the contrary, the 
ease Morris Bank Attalla, 142 Ala. 638, So. 804, where the 
mortgage was signed mark and the attesting witness was the 
cashier and stockholder the obligee bank, McClellan, J., 
the question not requiring discussion. Sowell Bank Brew- 
ton, 119 Ala. 92, So. 585, the court said: 


one thing say that party instrument not com-. 
petent attest its execution, and quite another say that his 
attorney also incompetent.’’ 


q 
q 
q 
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The court that case proceeds hold that the statute respecting 
signature person who cannot write his name complied with 
the person makes his mark, his name written near it, and attested 
the agent attorney the obligee, unless such agent attorney 
has the time certain direct and immediate interest the event 
suit. Smith Vaughn, Ala. App. 91, So. 302, was 
held that the wife the obligee was sufficient witness. 
St. 212 Ala. 22, 101 So. 825, was held 
error for the court exclude signed mark and witnessed 
the employees the railroad company, whose favor the release 
was given. And Bean Pearsall, Ala. clear distinction 
drawn between agent having present pecuniary interest the 
paper witnessed and not one having such interest. 

St. Ry. Case, supra, the agent the railway held the 
pen while the mark was being made, and the person signing simply 
touched the pen. This was treated the court the act the party 
bound. 

From the foregoing opinions conclude that the agent at- 
torney the obligee, having present pecuniary interest the note 
contract then being made, may limited sense, act the agent 
the obligor making his signature, may write his name, may hold 
the pen while the mark being made with the obligor touching the 
and become the attesting witness constitute valid signa- 
ture under section the Code 1923. 

also hold that, where one writes his name without words 
attestation note, the place where customary for attesting 
witness sign, will presumed have signed witness. 
109; Farnsworth Rowe, Me. 263; Warren Chapman, 
115 Mass. 584. 

must therefore hold that the trial court erred excluding the 
note offered evidence. 

The application for rehearing granted. The former opinion (21 
Ala. App. 599, 110 So. 480) withdrawn, and the foregoing opinion 
substituted. The judgment reversed and the cause remanded. 

Reversed and remanded. 
Rehearing 

PER suit was promissory note claiming 
waiver exemption personalty. order bind the defend- 
ant the waiver, the note must signed the defendant. Code 
7960. The defendant being unable write his name, his mark 
his signature when his name written near and witnessed 
person who writes his own name witness. Code 1923, 

The written name and the witness for the purpose identifica- 
tion the X-mark made the person sought bound. The 
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X-mark the signature, and must made the obligor some one 
duly authorized him. the common law person might adopt 
any form signature, and, when adopted, was sufficient bind the 
party using upon all contracts requiring signature. Cye. 448, 
III MeGowan Collins, 154 Ala. 299, So. 228. they may 

For the purpose protecting illiterate persons and prevent 
fraud, signatures certain instruments (one which here con- 
sidered, are required executed certain way, remove 
far possible doubt the act the person making the mark. 
The mark the act the obligor. The name the attesting witness 
not part the signature but necessary under the statute 
give force the X-mark made the obligor, the writing 
the obligor’s name near the X-mark. Johnson Davis, Ala. 293, 
So. 911. 

When the agent the payee held the pen and the payor touched 
the pen while the mark was being made, the mark was that the 
payor and not the agent, although the payor sense acted 
through agent. 


The application for rehearing appellee overruled. 


DEPOSITOR REQUIRED EXAMINE BANK’S 
STATEMENTS 


Trust Company Norfolk Snyder, Supreme Court Appeals 
Virginia, 138 Rep. 477 


Where bank depositor neglects examine the statements 
his account rendered the bank, the bank will not liable 
for amounts withdrawn and misappropriated the depositor’s 
agent authorized sign checks against the account. 

this case appeared that the treasurer church, author- 
ized draw checks against the church’s bank account, drew 
number checks against the account during period about 
eight months and appropriated the proceeds. During the eight 
months’ period the bank balanced the account several times and 
returned the statements the treasurer. These statements, how- 
ever, were not shown the treasurer the authorities. 
Under the was held that verdict favor 
the church against the bank for the amount the misappropria- 
tion should reversed and that new trial should granted 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 439. 
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that the question whether the loss was due the negligence 
the church authorities the bank could submitted 
jury for determination. 


Action notice motion John Snyder and others, trustees 
the Knox Presbyterian Church Norfolk, against the Trust Com- 
pany Norfolk. Judgment for plaintiffs, and defendant brings 
error. Judgment reversed, verdict set aside, and case remanded for 
new trial. 

Hugh Davis, Hugh Davis, and William Parker, all 
Norfolk, for plaintiff error. 

Ernest Merrill, Norfolk, for defendants error. 


CAMPBELL, J.—John Snyder, Cootes, and 
Addenbrook, trustees the Knox Presbyterian Norfolk, 
plaintiffs the court below, filed their notice motion recover 
from the plaintiff error, hereinafter called defendant, the principal 
sum $2,219.53. 

There was trial jury, and verdict and judgment favor 
the plaintiffs. that judgment this writ error was awarded. 

about April 12, 1920, Knox Presbyterian Church opened 
bank account with the defendant. The negotiations relative 
opening the account were conducted Fuller, treasurer 
the church. The authorized signature given the defendant was, 
Presbyterian Church, Fuller, and when 
this account was subsequently closed, was closed check drawn 
Fuller conformity with the signature given. 

January 30, 1922, second account was opened under similar 
This account, known ‘‘general account,’’ remained 
active until the present controversy between the parties arose. 

June 1922, the church had deposit the credit the 
general account the sum $6,600. June 1922, this sum was 
drawn from the general account and deposited Fuller, treasurer, 
special account that time opened with the defendant. this 
date the church borrowed from the defendant the sum $3,400, 
which sum was also deposited the special account; and this same 
day the church purchased, through the defendant, $10,000 note 
Moss, secured deed trust. The Moss note was taken 
over the defendant collateral secure the loan $3,400 made 
the church. 

September 18, 1922, Fuller discounted the bank note 
signed ‘‘Knox Presbyterian Church, Fuller, 
the principal sum $500. October 16, 1922, similar 
for $500 additional was discounted. November 14, 1922, 
similar note for $570 was discounted; February 1923, 
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similar note for $225 was discounted; and April 23, 1923, simi- 
lar note for $600 was discounted; the total the notes dis- 
counted amounting the principal sum $2,395. 

The proceeds each said notes, they were discounted, were 
placed the credit the general account. These amounts were 
afterwards withdrawn checks signed Fuller, treasurer, and ap- 
propriated his own use. 

frequent intervals during the period which the notes 
question were discounted Fuller, the defendant, due course 
business, balanced the passbook and rendered statements the 
account, accompanied the canceled checks. During this period 
Fuller rendered the church authorities, from time time, state- 
ment his treasurership affairs, but specific examination was made 
the authorities the statements and canceled checks delivered 
Fuller the defendant. 

However, June, 1923, examination was made, and the theft 
discovered. 

During all this period the Moss note was the possession 
the defendant collateral secure the $3,400 church loan. Be- 
fore the maturity the Moss note, was purchased the defend- 
ant, who, after deducting the sum $3,400, also deducted the aggre- 
gate amount the notes discounted Fuller, and placed the 
credit the plaintiffs the sum $3,693.14, which sum plaintiff de- 
clined accept full settlement, also claiming addition thereto 
the sum $2,719.53, being the principal amount and interest there- 
represented the discounted Fuller notes. 

The court, upon motion the plaintiffs, gave one instruction 
the jury, and refused give three instructions asked for the 
defendant. This action the court assigned error. 

The instructions given the jury read follows: 


court further instructs the jury, matter law, that 
Fuller, virtue his office treasurer the Knox Presby- 
terian Church, had right authority execute behalf the 
trustees the Knox Presbyterian Church the notes question, and 
the jury believe from the evidence that the said Fuller did 
execute said notes and attempted thereby place the Beverly 
Moss note $10,000 collateral security for said notes without 
authority from the board trustees the Presbyterian 
Church, they shall find for the 


The theory the defendant embodied instruction No. 
reading thus: 


court instructs the jury that they believe from the evi- 
dence that the sum money set forth the defendant’s claim 
set-offs were advanced the defendant and placed the credit 
the checking account the Knox Presbyterian Church with the 
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defendant, and they believe from the evidence that from time 
time the said defendant furnished the said Knox Presbyterian Church, 
its trustee, treasurer, with itemized statements said account 
and vouchers attached showing deposits and withdrawals therefrom, 
and that the Knox Presbyterian Church its representatives did 
not use reasonable care ascertain and notify the defendant within 
reasonable time that said amounts had been advanced unauthor- 
ized notes signed the treasurer, Fuller, and equivalent amounts 
withdrawn the said treasurer, Fuller, without legal authority, 
then they must find for the 


are the opinion that the court erred both giving the 
instruction motion the plaintiffs and refusing give 
proper instruction setting forth the theory the defendant. The 
instruction given proceeds the theory that all that was done 
Fuller was the discounting the notes, theft the proceeds, and 
placing, without authority the church trustees, the Moss note 
collateral security. 

matter fact, the Moss note little importance the 
transaction: Had Fuller, without authority, executed the notes 
behalf the trustees the church, discounted the same, and im- 
mediately appropriated the money, then the defendant would. have 
bear the loss resulting from its negligence failing inquire 
into the authority Fuller execute notes behalf the church. 
But such not the case. The proceeds derived from the discounted 
notes, instead being immediately appropriated Fuller, were 
deposited with the defendant, the credit the Knox Presbyterian 
Church, intermingled, doubt, with other funds the church, and 
withdrawn intervals means checks signed Fuller the 
manner authorized the church authorities. The authorities, upon 
whom devolved the duty settling the affairs Fuller church 
treasurer, had access the frequent statements rendered the 
bank and the canceled checks evidencing the theft the money. 

corporations associations are, like others, bound 
their contracts and the principles good faith and obligations 
which rest upon individuals under like 

well-settled principle law that bank depositor under 
the legal duty examine with reasonable diligence the statements 
rendered him the bank and the vouchers returned therewith, and 
report any errors detected within reasonable time. 

First National Bank Richmond Richmond Co., 
106 Va. 347, 152, (N. 8.) 744, 117 Am. St. Rep. 
1014, this court quotes with approval the language employed Mr. 
Justice Harlan, Bank Morgan, 117 96, Ct. 657, 
Ed. 811, follows: 
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true that the relation bank and its depositor 
one simply debtor and creditor, and that the depositor 
not chargeable with any payments except such are made con- 
formity with his orders, within common knowledge that the 
object passbook inform the depositor from time time 
the condition his appears upon the books the 
not only enables him discover errors his prejudice, 
but supplies evidence his favor event litigation dispute 
with the bank. this way operates protect him against the 
carelessness fraud the bank. The depositor cannot, there- 
fore, injustice the bank, omit all examination his ac- 


Brown Lynchburg National Bank, 109 Va. 530, 950, 
Ann. Cas. 119, this principle has been approved. 

Considering the course dealing between the parties, the fact 
that Fuller was held out the defendant the trusted representa- 
tive the church, the deposit the proceeds the discounted notes 
the credit the church account, and the rendition statements 
the proper authorities, are the opinion that 
the question whether not the plaintiffs defendant were 
their duty mixed question law and fact and should 
submitted jury for proper instructions 
which leave the jury free pass upon the question. 

The judgment must reversed, the verdict set aside, and the case 
remanded for new trial had not conflict with the views 
expressed this opinion. 

Reversed. 


OWNERS BONDS CONVERTED BANK 
PREFERRED CREDITORS BANK 


Farmers’ Bank White Plains Bailey, Court Appeals Ken- 
tucky, 295 Rep. 180 


The owners bonds the value about $19,500 deposited 
them bank for safe-keeping. The bank, without authority 
from any the owners, sold the bonds and mingled the proceeds 
with the funds the bank. Subsequently the bank became in- 
solvent. was held that the owners the bonds had pre- 
ferred claim the cash hand when the bank closed, since 
the proceeds the bonds had been traced into that cash and 
the proceeds were impressed with trust favor the owners 
the bonds. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 132. 
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Suit Commissioner against Bailey and 
others, bondholders. Durham and others asked made 
parties defendant and authorized defend behalf them- 
selves and others. Ray, sheriff Hopkins county, intervened. 
From the judgment the Farmers’ Bank White Plains and others 
appeal. Bailey and others, bondholders, affirmed part 
and reversed part; Ray, reversed and remanded, with 
directions. 

Cox Grayot and Fox Gordon, all Madisonville, for appel- 

Bailey, Madisonville, for appellees. 


CLAY, J—For many years prior May, 1925, the Farmers’ 
Bank White Plains, Ky., corporation with capital stock 
$15,000, transacted banking business White Plains, Ky. 
Bailey and others were the owners bonds varying ,amounts 
aggregating about $19,500, which they deposited with the bank for 
safe-keeping. When the bonds were deposited the bank delivered 
each the owners certificate acknowledging receipt his bonds 
and reciting that the bond bonds would returned the 
depositor the surrender the certificate properly indorsed. Prior 
January 1925, the bank, without authority from any the 
owners, sold the bonds and placed the proceeds fund known 
the ‘‘emergency However, the proceeds were not kept separate 
from the other funds the bank, but were mingled with the funds 
the bank out which continued thereafter transact its bank- 
ing business. June 23, 1923, the bank through its board 
directors declared 100 per cent. dividend, and June 30, 1923, de- 
livered and issued each its stockholders time certificate for his 
portion the dividend payable months from date. Between June 
30, 1924, and October 1924, paid out these certificates the 
sum $13,500. May 1925, was ascertained that the bank 
was insolvent, and its assets were placed the hands the state 
banking commission for liquidation. that time the books the 
bank showed that there had been credited the ‘‘emergency 
the sum $77,576.52, and there had been charged against that 
fund the sum $60,573.24, leaving balance $17,003.28. When 
bank closed its doors had its vaults $3,037.04 cash, and 
which had amounting $44.65, and was the owner 
bonds the market value $4,094.85. 

After ascertaining that the bank was insolvent and unable 
pay its indebtedness full, the banking commissioner brought suit 
against the bondholders for the purpose obtaining the advice 
the court the distribution the assets. Durham and others, 
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depositors and filed petition asking that they made 
parties defendant, and that they authorized make defense 
behalf themselves and all other depositors and creditors the 
bank. Ray, sheriff Hopkins county, filed intervening 
petition alleging that had collected taxes due the state Ken- 
tucky, county Hopkins, and county board education Hopkins 
county, aggregating the sum $343.41, which had deposited 
the bank his credit sheriff, and asserting that was entitled 
have his claim paid full the exclusion other creditors. 
final hearing was adjudged that the bond owners and Sheriff 
Ray were entitled preference the distribution the assets 
the hands the banking commissioner. From that judgment this 
appeal prosecuted. 

shall first consider the propriety the judgment respects 
the bondowners. the deposits were not returned the 
depositor kind, but the particular bonds left with the bank for 
safe-keeping were returned the owners the surrender 
the certificates deposit properly indorsed, there can doubt 
that the deposits were special and not general, and that the relation 
between the bank and each the bondowners was that bailee 
and bailor, and not that debtor and creditor. People Cali- 
fornia Safe Deposit Co., Cal. App. 199, 1111, 1115; Patti- 
son Syracuse Nat. Bank, 82, Am. Rep. 582; Carlisle 
First Nat. Bank Graham, 100 699, Ed. 750; 
630. Hence, when the bank fraudulently sold the bonds and con- 
verted the proceeds its own use, the circumstances were such 
create favor the bond owners constructive trust which 
equity will Vanderpool Vanderpool, 163 Ky. 742, 
174 727; Taylor Fox, 162 Ky. 804, 173 154. one 
time some the courts were inclined the view that, the general 
assets insolvent bank were augmented the unlawful conver- 
sion trust fund, the bailor cestui que trust was entitled pro 
tanto have the amount the converted fund declared and enforced 
preferred demand against the assigned estate the bank over 
the claims general creditors. Midland Nat. Bank Brightwell, 
148 Mo. 358, 994, Am. St. Rep. 608; Davenport Plow 
Co. Lamp, Iowa, 722, 1049, Am. St. Rep. 442. 


not all, these cases have, however, been overruled 
greatly limited and qualified, and the generally accepted rule 
the present time that must appear that the trust property 
its proceeds have found their way directly into the estate the 
trustee; that the property must found reside the assets 
the time when the claim asserted, and must not have been ex- 
pended disspiated for any purpose the business the 
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And this the rule uniformly adopted this court. Allen 
Russell, Ky. 105; Woodring White, Ky. Law Rep. 505; 
Bevan Citizens’ Nat. Bank Lebanon, 242, Ky. Law 
Rep. 1261; Bright King, 508, Ky. Law Rep. 186; 
Robinson, Norton Co. Woodward, 1082, Ky. Law 
Rep. 1142; New Farmers’ Bank’s Trustees Cockrell, Receiver, 
106 Ky. 578, Ky. Law Rep. 177. 

The next question for determination whether the proceeds 
the bonds may traced into the assets the bank. The old rule 
that money has earmarks, and that the blending trust money 
with the money the trustee will defeat the owner’s title and com- 
pel him stand mere unsecured creditor, longer force. 
The modern rule that confusion does not destroy the equity en- 
but converts into charge upon the entire mass giving 
the party injured the unlawful diversion priority right over 
the other creditors the possessor. Peters Bain, 133 670, 
held that, where bank has mingled trust money with its own 
funds, money paid out from such funds for its own purposes will 
presumed have been paid from its own money and not from the 
trust funds, where the mingled fund has not been reduced any time 
below the amount the trust fund. Smith Fuller, Ohio St. 
57, 214, 1916C, Ann. Cas. 1913D, 387. ques- 
tion priority between the bondholders raised. The amount 
hand periods prior the the bank not shown. 
does not appear that the cash balance was ever less than the 
hand when the bank closed. the proceeds the bonds were 
traced into the cash the bank, and the presumption that. the 

discharged its own obligations from its own funds, are 

constrained the view that the bondholders have preferred claim 

the cash hand when the banking commissioner took 


CLAIM BASED DEPOSIT ESTATE FUNDS 
NOT PREFERRED CLAIM 


Gray Elliott, Supreme Court Wyoming, 257 Pac. Rep. 345 


Where funds, belonging estate, are deposited bank 
the administrator his own name the deposit does not consti- 
tute special deposit, even though the bank knows that the funds 
belong the estate, and upon the the bank claim 


similar decisions see Law Journal Digest (Third 
Edition) 134. 
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for the amount the deposit will not allowed preferred 


petition for rehearing. Rehearing denied. 

For former opinion, see 255 593. 

Mentzer Pickett, Cheyenne, for appellant. 

for respondent. 


BLUME, J.—Under the findings the court the question in- 
this case, stated, is. whether not deposit 
made bank administrator his individual name, and 
assuming, without deciding, that the bank knew that the money 
belonged him administrator, constitutes special deposit, 
make claim therefor preferred claim against the assets 
the bank which subsequently becomes insolvent. held the 
original opinion that did not. 255 593. petition for rehear- 
ing has been filed herein, and, notwithstanding what was the 
opinion, counsel again take the same position which they 
took originally, make largely the same argument which they did 
previously, and have cited numerous cases the same general 
character cited before—many them the same contained 
the brief the original hearing—so that would seem that 
sel have not understood the decision this court, and that re- 
quires some further statements our part. Counsel have cited 
the effect that trustee must deposit trust funds the name 
the beneficiary the trust, and that, does not will 
personally liable the bank fails and loss occurs. have, 
course, fault find with this rule, and fail see its applica- 
tion here. This rule was not relied the bar. was, 
fact, specifically sought avoided attempting obtain 
preferred claim herein, and thereby shift the burden the 
general depositors the bank, instead holding the administra- 
tor liable under the rule mentioned. Again numerous cases are cited 
the effect that, where bank assists trustee converting prop- 
erty belonging trust fund, can held accountable therefor. 

may select case random from among the many cases 
relied on, and take for example the case United States Fidelity 
Guaranty Co. al. Union States National Bank Co., Or. 
361, 157 155, 1916E, 610. the case the bank per- 
mitted fund deposited the name guardian depleted 
ehecks drawn the guardian individually. The court held the 
bank liable, because guilty aiding the guardian misappropriat- 
ing the fund. That and the numerous other cases cited like 
effect, could not aid solving the question here. These cases did 
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not involve the point—the only one involved the bar—as 
whether deposit was general special deposit. The confusion 
evidently arises out terminology. agree with the general rule 
that, trust fund can traced, may recovered. But must 
first established that there trust fund traced. Where such 
fund, consisting money other property, made with third party 
who has knowledge the trust character thereof, and the property 
with the knowledge the depositee, equity will or- 
dinarily disregard form, hold the depositee liable, and protect the 
beneficiary trust, without reference the fact whether 
the property was deposited generally specially. 553; 
Central Nat. Bank Insurance Co., 104 54, Ed. 693. 
But where deposit money made bank, and the bank be- 
comes insolvent, another element enters into the case, which counsel 
have completely ignored. The bank then virtually disappears 
responsible party. The rights and equities general depositors 
must then considered, and the maxim that equality equity should 
then, according the great weight authority, play predominant 
part, and should not, that event, make favorite the bene- 
ficiary trust, unless the deposit was special deposit within the 
meaning the rules recognized law such cases. pointed 
out the original opinion, the mere fact that the money question 
this case was trust fund the hands Paul Gray his 
relation Rachel Gray does not, according the great weight 
authority, any manner establish that, when that money was 
deposited the bank, trust relation was created between the bank 
and the depositor. The bare fact that money deposited bank 
trust money does not make the bank trustee, but creates the relation 
debtor and creditor similar manner when money de- 
posited individual. Tiffany Banks and Banking, 44; 
555, addition the authorities cited the original opinion. 
Special circumstances must exist order make the deposit special 
instead general, and, inasmuch equality equity, courts have 
been careful limit the number special which will 
create special instead general deposit. the risk repeti- 
tion, might again point out that three exceptions only the rule 
that deposit will treated general deposit were recognized 
namely: (1) Where money other thing deposited with the 
understanding that that particular money thing returned 
the depositor; (2) where the money thing deposited 
used for specifically designated purpose; and (3) where the deposit 
itself was wrongful unlawful. There can pretense that the 
first exception has any application the case bar. The court 
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found against the contention made below that the money collected 
the bank was used for specific purpose, and hence the second 
exception above mentioned has application this case. Nor 
think that the third exception applies. The deposit was not received 
fraudulently. This implied the general finding the court. 

There are number cases the effect, and seems the 
general rule, that, the depositor had right make, and the bank 
had right receive, the deposit, because violation law, the 
relation debtor and creditor not created, but the bank such 
ease holds the money constructive trustee, with the result that, 
the bank becomes insolvent, the beneficiary has preferred claim 
against general creditors, the fund can traced. Tiffany, 
Banks and Banking, 44. Thus was held Brogan Kriepe, 116 
Kan. 506, 227 261, 126, cited counsel for appellant 
that, where county treasurer was prohibited statute from mak- 
ing the deposit there question, the deposit made violation 
law should given preference right. The case Yellowstone 
County First Trust Savings Bank, Mont. 439, 128 596, 
and number other cases cited counsel for appellant are the 
same effect. But these cases are not point, for the reason that 
there does not appear any law this state making unlaw- 
ful for administration deposit money bank, though 
might, course, personally liable, making such deposit 
does not exercise care. intimated Paul Dra- 
per, 158 Mo. 197, 77, Am. St. Rep. 296, that, where 
fund held trustee deposited bank male fide—in bad 
faith—and the bank converts assists converting the fund un- 
lawful uses, the fund might considered special deposit, and en- 
titled paid, case the insolvency the bank, preference 
general creditors. The case presents facts somewhat similar 
those the case bar, and was held that the deposit con- 
troversy that case was general, and not special deposit. With- 
out deciding the point, may that, the deposit were made 
bad faith, with the intention existing that time unlawfully con- 
verting the money the use the bank, and the bank with the 
knowledge the facts assists converting it, the deposit might 
called unlawful, fraudulent, from the very beginning, the 
facts such might, perhaps, considered creating fourth 
exception the general rule. But, the absence bad faith 
fraudulent intent, would seem difficult distinguish 
situation where administrator deposits money bank his 
name administrator from situation where deposits the money 
his individual name with the knowledge the part the bank 
that the money held him administrator. either case the 
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money would trust money between the administrator and the 
beneficiary the trust, but would not trust fund, that 
say, special deposit, between the bank and the beneficiary 
the trust, the absence special making so. 
original opinion, general deposit the absence special 
stances. Why the deposit, simply made the name without 
the addition the word should that fact alone 
transformed into special deposit, see. The addi- 
tion the word ‘‘administrator’’ surely could not the one case 
act formula make the deposit general, and the absence 
the same word could not, the other hand, act for- 
mula make the deposit special. And was accordingly held 
Paul Draper, supra, that the mere fact that the trust money was 
deposited the individual name the trustee did not make the 
deposit special one, and ease ‘the contrary has been cited. 

true, argue, that part the defense herein, 
was alleged that Paul Gray represented that individually 
owned the note and mortgage from which the money question here- 
was derived, and counsel, accordingly, further argue that Gray 
was charged with conversion the funds, the bank participating 
taking $150 the money, and applying the individ- 
ual debt Gray. The court made general finding and does not 
appear whether took the view that Gray was guilty stated. But, 
even did, the result could different. the defense above 
mentioned was true, Gray was actually guilty conversion, then 
came before the court one attempting take advantage his 
own wrong. The action was brought him administrator 
the estate Irad Wilson Gray. The beneficiary the trust money 
his hands did not make any claim. Paul Gray, while adminis- 
trator the estate, was responsible for the money his hands, 
and would personally liable for any act conversion which 
was guilty, and would not lie his mouth say, guilty 
conversion that, because the bank assisted him his unlawful acts, 
should relieved from his personal responsibility having the 
claim against the bank established preferred claim. hold 
otherwise would certainly not equity toward the general depositors. 
But not take the view that was guilty any unlawful 
conversion, that making the deposit acted bad faith. 
His statements the petition herein negative that fact. further 
appears that kept other money belonging the estate his indi- 
vidual account with knowledge Rachel Gray, the beneficiary 
the trust money, and she fact, claimed the very money now 
controversy, and apparently without objection, upon the individual 
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cheek Paul Gray. Not even the fact the payment the 
small amount the bank—the sum $150—on the individual in- 
debtedness Gray can, standing itself, accepted proof 
dishonést conversion the money view the fact, which 
take judicial notice, that administrator entitled commission 
the property decedent coming into his hands, and entitled 
reimbursed for his expenses, and may well that the small 
amount money taken the bank was not more than cover 
the amount which Paul Gray was lawfully entitled. Hence 
may well hold, was held Paul Draper, supra, that the facts 
this case not show, and did not effect, any misappropriation 
money, and that the account, therefore, may well treated though 
the deposit had fact been made the name Paul Gray, 
administrator the estate Irad Wilson Gray. true that 
the lower court allowed the whole claim without deducting the $150, 
indicating thereby that this amount should not have been taken 
the bank. But this not all the equivalent finding that 
the deposit was made fraudulently bad faith within the mean- 
ing Paul Draper, supra, and could allowed general, 
rather than preferred, claim, without necessarily violating the 
rule that case. 
find reason for rehearing, which accordingly denied. 
Rehearing denied. 


OWNER DRAFT PREFERRED CREDITOR 
UPON INSOLVENCY COLLECTING 
BANK 


Kansas Flour Mills Co. New State Bank Woodward, Supreme 
Court Oklahoma, 256 Pac. Rep. 


The plaintiff sent the defendant bank for collection draft 
bearing its face statement that the draft was cash item 
and was not treated deposit, and that the funds obtained 
through its collection were not commingled with the other 
funds the collecting bank. The drawees drew check the 
bank for the amount the draft and delivered the bank, 
which stamped paid and charged their account. When 
the bank received the check the drawers thereof had 
their exceeding the amount the check and the bank 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 131, 271. 
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had hand cash more than sufficient pay the check. The 
bank failed remit the plaintiff the proceeds the draft, 
and two days after received the check payment the draft 
was closed. There passed into the hands the bank commis- 
sioner cash excess the amount the check. was held 
that the plaintiff was entitled payment the proceeds the 
draft out the assets the hands the bank commissioner, 
for the reason that the proceeds the draft constituted trust 
fund, and the assets the bank were increased when failed 


remit the proceeds the plaintiff. 


Action the Kansas Flour Mills Company against the New State 
Bank Woodward and others. From judgment for defendants, 
plaintiff appeals. Reversed and remanded, with instructions. 

Clyde Wyand, Woodward, and Noftzger, George 
Cox, Masemore, and Smith, all Wichita, Kan., for 
plaintiff error. 

Wybrant, Woodward, and Gentry Lee and 
Kenzie, both Oklahoma City, for defendants error. 


ESTES, C.—The Kansas Flour Mills Company the 5th day 
October, 1923, shipped flour from Anthony, Kan., 
Woodward, Okl., and attached the bill lading draft drawn 
the plaintiff Adams Crump, Woodward, Okl. This draft 
with the bill lading attached was mailed the New State Bank 
Woodward for The instructions the bank were 
printed the face the draft follows: 


The funds obtained through its collection are accounted for 
and are not commingled with the other funds collecting 


October 11, 1923, the flour having arrived Woodward, 
Adams Crump drew their check the New State Bank for the 
amount the draft—namely, Crump that day 
had balance the New State Bank their checking account ex- 
ceeding the amount the check, and the New State Bank accepted 
the check and stamped paid and charged the account Adams 
Crump and the same time delivered Adams Crump the draft 
with the bill lading attached, and they had the flour. The New 
State Bank did not remit the plaintiff the proceeds the draft, 
and the 13th day October, 1923, its doors were closed and was 
taken over the bank commissioner for liquidation. appears that, 
the time Adams Crump presented their check the New State 
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Bank, the bank had hand cash more than sufficient pay said 
check and continued have cash hand excess said amount 
until was taken over the bank commissioner the 13th, 
which time there was hand $3,457.03 cash, which came into 
the hands the bank commissioner. The plaintiff error duly 
presented its claim the commissioner, who allowed same 
general but not preferred claim. Plaintiff error then filed this 
proceeding the district court Woodward county compel 
priority thereof, alleging that the $913.34 was trust fund the 
hands the commissioner. The matter was tried upon agreed 
statement facts, and from judgment favor the commis- 
sioner plaintiff brings this proceeding error. 

Before claim can allowed preferred claim against the 
state bank commissioner charge insolvent bank, neces- 
sary establish, first, that the claim question trust fund; 
and, second, that the fund some form was part the assets 
the bank which passed into the hands the commissioner. Che- 
topa State Bank Farmers’ Merchants’ State Bank al., 114 Kan. 
463, 218 1000. 

While there considerable divergence authority whether 
the relation between the party forwarding for collection and the 
collecting bank remains that principal and agent after the bank 
has made the collection, whether becomes that debtor and 
creditor, most this conflict arises from the particular wording 
the indorsement instructions, custom, which may in- 
voked the absence particular instructions. this case, how- 
ever, the instructions were plainly imprinted the face the 
draft, and notified the collecting bank that was acting agent 
throughout, and that the proceeds the collection were not 
treated deposit and not intermingled with the general 
funds the bank, thus expressly negativing the notion that the 
relation depositor (debtor and creditor) should ever arise. When, 
under these instructions, the New State Bank undertook the collec- 
tion this item, must considered have acquiesced the con- 
ditions its agency. This elementary. Thus, have diffi- 
culty determining that the item, claim, collection controversy 
was, when received the bank, and continued be, trust fund. 
The difficult question whether there was trust fund which, 
some form, became part the assets the bank and passed into 
the hands the commissioner. There would difficulty trac- 
ing the proceeds into the hands the commissioner the payment 
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had been made cash instead check, for the reason that the stipu- 
lated facts show that from the moment the transaction until the 
bank was taken over the commissioner there was all times 
the vaults more than enough cash cover the proceeds the draft. 
Willoughby Weinberger, Okl. 226, 777. 

The contention the commissioner that, since Adams 
Crump, instead taking the draft payment currency 
from hand hand, delivered the New State Bank their check upon 
that bank, the transaction did not constitute augmention cash 
the hands the bank—that the bank did not get the money—but 
that there was merely shifting credits. This the only serious 
question the case, and must admitted once that one 
upon which very respectable courts have reached different conclusions. 
Goodyear Tire Rubber Co. Hanover State Bank, 109 Kan. 772, 
204 993, 677, late authority against the com- 
missioner’s contention. The same justice who wrote the opinion also 
wrote dissenting opinion, which dissent ably expresses 
tion the commissioner herein. the dissent observed that 
the fact that the liabilities the bank have been diminished the 
amount the check Adams Crump does not answer the require- 
ment that the assets should made larger the transaction, because 
the liabilities insolvent corporation are not equivalent cash; 
that the money had merely gone the payment full the debt 
the bank Adams Crump, each other creditor would suffer 
more less, according the degree disparity the assets and 
liabilities. think the weakness the argument that the 
time this transaction the bank had not been declared insolvent, and 
for the purpose the question hand, the insolvency should not 
considered. must determine the effect the transaction 
the time when took place. The dissent states, effect, under 
facts similar the instant case, that the assets the bank were 
way increased; that change the existing condition was contem- 
plated except the transfer credit from Adams Crump the 
plaintiff. say such transfer credit was contemplated vio- 
late the very spirit and letter the agreement between plaintiff and 
the bank and their intention the instant case. Said dissent further 
urges that the theory increase assets can given effect only 
changing the transaction—by regarding the arrangement for the 
transfer from one person another money the bank was already 
holding the bringing new money it. not think such 
theory increase the transaction involves changing the same. 
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involves carrying out the agreement means the trans- 
action. How can the commissioner claim that the bank did not get 
the money covering this item, when already had it, 
the facts, its vault? That is, had the money equivalent 
its debt Adams Crump depositor. was the duty the 
bank pay the check Adams Crump close its doors. 
the officer the bank had said Adams Crump: 


have authority accept cash only this draft. The money 
here pay your check both your account and the cash funds 
the bank. would idle thing hand you the amount 
vour check and receive, instanti, the sum back from you. will 
consider that done which should have been 


the contract between the bank and plaintiff, was the duty 
the bank, accepting the check Adams Crump, segregate 
the amount the item cash either special account, not 
general deposit, some other thing prevent the commingling 
the $913.34 with the general deposits the bank, and trans- 
mit remit the same once plaintiff. This involves methods 
bookkeeping and methods banking business. was the intention 
all the parties that this fund should not commingled with the 
other deposits, but that should trust fund. not think 
such intention the parties, expressed writing plaintiff and ac- 
cepted the bank, can defeated the alchemy bookkeeping 
methods doing business the bank. 

Hawaiian Pineapple Co. Browne, Mont. 140, 220 1114, 
said: 


was the duty the bank collect the cash due upon the 
draft, and the bank had the cash with which pay it, matter 
law must follow that the bank did set aside out its cash then 
hand sum money sufficient pay the draft, and that sum 
money held trustee the plaintiff. This conclusion think 
consistent with sound reasoning. State National Bank First 
National Bank, 124 Ark. 531, 187 673; Goodyear Tiré Rub- 
ber Co. Hanover State Bank, 109 Kan. 772, 204 992, 
677; Chetopa State Bank Farmers’ Merchants’ State Bank 
al., 114 Kan. 463, 218 1000.’’ 


When trustee commingles his beneficiary’s money with his own 
and then invades the common store, will presumed have used 
his own money first—the law presuming that does right rather 
than wrong. Hawaiian Pineapple Co. Browne, supra; Willoughby 
Weinberger, supra. The intention the parties was directly 
line with the duty the bank both Adams Crump and the 
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plaintiff. therefore indulge the presumption that the bank did 
right; that the substance and the very essence the transaction 
this fund must deemed have been segregated upon taking the 
amount thereof out the account Adams Crump, though not 
showing the books the bank, and that three days later when 
the bank commissioner took charge the bank the sum $913.34 
the assets was special trust fund belonging the plaintiff. 
this true, course the assets his hands were thereby aug- 
mented, and this fund traceable, the transaction being the same 
the bank had received the cash instead the check for the 
supporting the view here expressed, see Goodyear 
Tire Rubber Co. Hanover State Bank, supra; Hawaiian Pine- 
apple Co. Browne, Mont. 144, 220 1114; State Nat. Bank 
First Nat. Bank, 124 Ark. 531, 187 673; Messenger Carroll 
Trust Savings Bank, 193 Iowa, 608, 187 545; Arnot 
Binghan, Hun. 553, 68; People Merchants’ Bank, 
Hun, 159, 989. bearing the question, although 
not strictly point, see Federal Reserve Bank Richmond Peters, 
139 Va. 45, 123 379, 742; Kesl Hanover State 
Bank, 109 Kan. 776, 204 994; Kansas State Bank First State 
Bank, Kan. 788, 634; Washbon Linscott State Bank, 
Kan. 698, 125 17; People City Bank Rochester, 32; 
First Nat. Bank Munding, Okl. 200 158; City Sulphur 
Farmers’ Nat. Bank, 101 Okl. 148, 224 518. 

The cases cited the commissioner which may said sup- 
port his position are Anheuser-Busch Brewing Ass’n Clayton (5th 
(C. C.) 176 816; Nyssa-Areadia Drainage Dist. Bank (D. C.) 
(2d) 648; Clark Sparks Sons Mule Horse Co. Americus 
Nat. Bank (D. C.) 230 738; Hecker-Jones-Jewell Milling Co. 
Cosmopolitan Trust Co., 242 Mass. 181, 333, 
1148; Zimmerli Northern Bank Trust Co., 111 Wash. 624, 191 
788, 192. The Beard Case, supra, reality involves 
very different question. The Hecker-Jones-Jewell Case, supra, from 
Massachusetts, was decided two grounds, the first being that, under 
the there involved, considering the customs the busi- 
ness, the collecting bank became plain debtor for the amount col- 
lected. This was sufficient decide the case, and the court’s argu- 
ment upon the point involved here, although very strong, lacks the 
which would otherwise entitled. The Zimmerli Case, 
supra., from Washington, presents somewhat different state facts, 
and, while may said support the commissioner’s position, 
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noted that, under facts precisely like those the Washington 
Case, the New York Court Appeals reached the opposite conclu- 
sion. People City Bank Rochester, 32. The American 
Can Company Case, supra, was affirmed the Cireuit Court Ap- 
peals (178 421, 101 634), but there the decision 
rested the ground that the evidence did not show that the pro- 
the collections came into the hands the receiver. 

the other cases cited the commissioner, several are easily 
distinguishable the ground that the bank was plain debtor 
for the funds and did not hold them trustee. Chetopa State 
Bank Farmers’ Merchants’ Bank, 114 Kan. 463, 218 1000; 
First Nat. Bank Farmers’ State Bank, 119 Kan. 198, 237, 652; 
American Bank People’s Bank (Mo. App.) 255 943; Ameri- 
can Nat. Bank Owensboro Savings Bank Trust Co., 146 Ky. 194, 
142 239, (N. S.) 146; Sayles Cox, Tenn. 
and trust cases was not shown that the proceeds came into the 
hands the receiver. American Can Co. Williams, supra; Ameri- 
can Nat. Bank Owensboro Savings Bank Trust Co., supra; Honer 
State Bank, 114 Kan. 123, 216 822; Nelson Paxton, 113 Kan. 
394, 214 784. others, deposits checks received while insol- 
vent were not traced into the bank’s cash, shown have swelled 
the assets coming into the hands the receiver any form. Empire 
State Surety Co. Carroll County, 194 114 435; 
City Bank Blackmore, 711, 514; Bellevue State 
Bank Coffin, Idaho, 210, 125 816. These latter are strictly 
line with the decision the territorial court Willoughby 
Weinberger, supra. further citation the commissioner, Midland 
Nat. Bank Brightwell, 148 Mo. 358, 994, Am. St. Rep. 
608, distinguishable because was not shown that the collecting 
bank had hand sufficient funds pay its depositor’s check. 
similar also City Sulphur Farmers’ Nat. Bank, supra. 

Believing that the views have expressed are supported the 
sounder reasoning and comport more nearly with natural justice, 
well the weight authority, and that they are more harmony 
with the previous decisions this court, results that the judgment 
the district court should and reversed and the cause remanded, 
with instructions enter order requiring the state bank commis- 
sioner pay over the plaintiff the proceeds the draft, wit, 
$913.34, without interest, since does not appear that the funds 
have earned interest. Richardson Louisville Banking Co., 
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BANK PAYING FORGED CHECKS LIABLE 
DEPOSITORS 


Southwest Nat. Bank Dallas Underwood, Court Civil Appeals 
Texas, 295 Rep. 253 


action certain depositors the defendant bank 
recover amounts paid out forged checks the defense was that 
the depositors were negligent failing discover and report the 
forgeries and were estopped their negligence from recovering. 
appeared that rule printed the pass book required de- 
positors examine canceled checks and report any 
within ten days. The canceled checks were delivered em- 
ployee the depositors who had authority make deposits and 
receive their pass book, statements, and canceled checks. This em- 
ployee was professional forger and ex-convict. was held that 
since the bank was negligent paying the checks the first 
instance, was liable the depositors notwithstanding their sub- 
sequent negligence failing discover and report the forgeries. 


Action Underwood and Wood, partnership, against 
the Southwest National Bank Dallas. From judgment favor 
plaintiffs, defendant appeals. Affirmed. 

Thomas, Frank Milam Touchstone, Dallas, for appellant. 

Adams Harrell and Harrell, all Dallas, for appellees. 


LOONEY, J.—H. Underwood and Wood, partnership, 
sued Southwest National Bank Dallas, Tex., recover funds de- 
posited with the bank and paid out forged checks. 

The bank specially pleaded that the checks were forged one 
Andre, plaintiffs’ bookkeeper, and were paid under circumstances 
which estopped plaintiffs. 

The case was tried jury and submitted special issues. The 
material findings the jury which the court rendered judgment 
favor plaintiffs are substantially that the bank charged the 
plaintiffs certain checks, not authorized them, amount- 
ing the aggregate the sum $3,149.82; that the bank, its officers, 
agents, and employees, were negligent failing discover that the 
checks were forged; and that plaintiffs did not learn their accounts 
had been charged with these checks until during the month April, 
1924. 

these findings and others subsidiary nature the court 


similar decisions see Banking Law Journal Digest (Third 
Edition) 440. 
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rendered judgment favor plaintiffs for the amount the forged 
checks, with interest per cent. per annum from April, 1925. The 
bank has appealed from this judgment, and assigns errors. 

Its first contention that the court erred allowing plaintiffs 
recover interest the amount the forged checks prior the 
date judgment. 

The relation between plaintiffs and the bank was contractual, that 
debtor and creditor, and the suit was essentially action for debt, 
notwithstanding charges and counter charges negligence that crept 
into the pleadings; hence are the opinion that plaintiffs were 
entitled recover interest the amount matter law. 
1925, arts. 5069, 5070. Even the action could considered one 
sounding tort, still plaintiffs would entitled recover interest 
nomine the value the property converted from the date 
the conversion. St. Ry. Co. Tex. Seale Jones (Tex. 
Com. App.) 267 676; C., Ry. Co. Trinity Valley 
Produce Co. (Tex. Civ. App.) 269 1109. overrule this con- 
tention. 


Appellant has assigned error the action the court sustain- 
ing plaintiffs’ exceptions that portion its answer pleading negli- 


gence and estoppel. 

Appellant alleged substantially that plaintiffs failed comply 
with the rule the bank that required depositors examine state- 
ments, returned vouchers, and report any irregularities 
that the pass book furnished plaintiffs the bank was contract be- 
tween the parties which required the depositors examine canceled 
checks and report thereon within ten days; that plaintiffs placed 
Andre, professional forger and ex-convict, charge their 
office, possession their books and pass book, with authority 
make deposits, receive their pass book, statements, and canceled checks, 
and receipt for same plaintiffs’ name—all which led appellant 
believe that Andre was the duly authorized agent plaintiffs— 
and reason this conduct they were guilty negligence, which 
estops them from recovering the amounts the forged checks. 

are the opinion that the pleading question presented 
valid defense, and that the court erred sustaining the special ex- 
ceptions, but, view the facts found the jury that are, our 
opinion, decisive this controversy, hereinafter shown, the error 
was harmless, and this without regard the issues sought pre- 
sented the pleading. 

The material question this appeal presented appellant’s 
that, the jury found that the payment the forged 
checks was induced the contributory negligence the plaintiffs, 
judgment against was wholly unauthorized. 
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This contention based the findings the jury the effect 
that the bank’s statements for December, 1923, and for January and 
February, 1924, were appellant delivered Andre, plaintiffs’ book- 
keeper, and were him placed the files plaintiffs’ office im- 
mediately after their receipt; that the plaintiffs were negligent fail- 
ing discover prior the time they did that, the bank had charged 
the forged checks their account. These findings were followed 
this question and answer: 


you have answered the above question the af- 
firmative, did the failure the plaintiffs examine said statements 
directly contribute anywise the payment any all said 
checks controversy the defendant? Answer ‘Yes’ ‘No.’ 
Answer: Yes.’’ 


Under these ascertained facts, the case presents the identical ques- 
tion decided the Amarillo Court Civil Appeals Coleman Drill- 
ing Co. First Nat. Bank Burkburnett, 252 215, which 
case the Supreme Court refused writ error. 

will observed from reading that case, the jury found (as 
the jury found the case under consideration) that the officers and 
employees the bank were guilty negligence paying the forged 
checks. The jury also found that case (as the jury found the 
instant case) that the plaintiff was guilty negligence failing 
discover and report the forgeries. The Court Civil Appeals held, 
well-sustained opinion Judge Boyce, that, the bank was 
negligent the first instance paying the forged checks, was 
liable, notwithstanding plaintiff’s subsequent negligence failing 
and report the forgeries. 

The correctness the doctrine underlying this decision seems 
539, 168, follows: 


bank under obligation its depositors use care 
checks paid, discover forgeries and render its accounts 
prevent the perpetration frauds upon its depositor. And the 
bank’s officers, before paying forged altered checks, could proper 
and skill have detected the forgeries, then cannot receive 
eredit for the amount these checks, even the depositor omitted all 
examination his account. every case where suit brought 
depositor recover from bank money deposited him, which the 
bank has paid out otherwise than conformity with his orders, and 
the bank sets the defense that nevertheless entitled charge 
the depositor with such payments, because conduct the depositor 
subsequent such payments, the preliminary question deter- 
mined whether the bank was was not guilty negligence 
making the payments. was negligent, its officers are found 
have failed exercise due and reasonable care detecting the 
forgery fraud, then the subsequent negligence the depositor, his 
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failure perform his duty examining his pass book and vouchers 
with reasonable care and report the bank reasonable time any 
errors mistakes, will constitute defense, and generally 
question for the jury whether the bank was negligent paying 
forged fraudulently altered check.’’ 


The text quoted above the language the Supreme Court 
Delaware National Dredging Co. President, Farmers’ Bank, 
connection with the language quoted, the court speaking the 
universality the doctrine said: 

needless cite cases which this doctrine explicitly 
stated, because they are all accord upon this point, and the doctrine 
assumed every case where not stated. not disputed 
counsel for the defendant, and, fact, indisputable, being recog- 
nized all the authorities, however much they may differ otherwise 
the doctrines they apply the questions arising consequence 
subsequent negligence the part depositors.’’ 

This rule, our opinion, just one, for otherwise there would 
exacted depositor, unreasonably, the duty safeguard the 
bank against the negligence its own officers and employees. 

have carefully considered all assignments error, and, find- 
ing reversible error, the judgment the court below affirmed. 

Affirmed. 


PURCHASER FROM ONE HAVING DEFECTIVE 
TITLE REQUIRED PROVE HIMSELF 
HOLDER DUE COURSE 


Alfred Williams Co., Inc., Wiltz, Supreme Court Errors 
Connecticut, 137 Atl. Rep. 759 


The holder negotiable instrument deemed holder 
due course, but, when appears that took the instrument 
from one having defective title, the burden proving that 
holder due course the holder. 

The fact that the full face value negotiable instrument was 
not paid the purchaser not itself sufficient charge the 
with notice infirmities. The consideration paid for 
instrument may, however, considered determining the ques- 
tion the purchaser’s good faith, and the fact that 
quate consideration was paid may, connection with other sus- 
picious justify finding bad faith. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 509, 498. 
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Action Alfred Williams Co., the indorser trade 
acceptance against the acceptor, Frank Wiltz, recover the amount 
thereof, brought the city court New Haven, and tried the jury 
before Munger, Acting Judge; verdict for the defendant, which the 
court set aside against the evidence, from which action the defend- 
ant appealed. Error, and cause remanded, with direction render 
judgment for the defendant the verdict. 

Robert Woodruff and Harry Cohen, both New Haven, for 
appellant. 

Nathan Sachs, New Haven, for appellee. 


BANKS, cause action based upon trade ac- 
ceptance the sum $200, drawn the Otis Oil Burner Corp. 
upon the defendant under date September 1925, and accepted 
him that date, payable days after date. was transferred 
the plaintiff indorsement without recourse September 12, 1925. 
The answer alleges that the execution the trade acceptance was pro- 
cured false and fraudulent representations made the Otis Oil 
Burner Corp. connection with certain contract entered into be- 
tween such corporation and the defendant, and that the plaintiff 
took the paper with knowledge that fact. Upon the trial counsel 
for the plaintiff admitted that the instrument was procured the 
fraudulent representations the Otis Oil Burner Corp., and the case 
was submitted the jury upon the issue whether the plaintiff 
was the holder the instrument due course. relevant that 
issue the jury could reasonably have found the following facts: The 
plaintiff was so-called ‘‘finance incorporated about May 
1925. The Otis Oil Burner Co. was incorporated June 22, 1925. 
this transaction the was represented its president, 
Alexander Koenig. Koenig first met representative the Otis Co. 
August, 1925, who that time offered sell him certain trade 
acceptances, including that the defendant, which was undated 
when signed him, but bears the date September 1925. Koenig 
purchased for the plaintiff from the Otis Co. trade acceptances the 
face value about $30,000 during August and September, 1925; the 
first purchase being made August 19, 1925, and the last September 
17, 1925. The acceptance suit was one the fifth lot ac- 
purchased the plaintiff from the Otis Co. Sep- 
tember 17, 1925, being acceptances face value $4,000 for 
which plaintiff paid $2,679.26. The last lot acceptances pur- 
chased September 17, 1925, was face value $10,000, for 
which plaintiff paid $5,000. few months later plaintiff put the 
Otis Co. into Plaintiff, the time the purchase 
this acceptance, had received report from mercantile agency upon 
the Otis Co. the effect that maintained small office which was 
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locked upon the calls; that there was stock materials 
evidence, and that investigation elicited information 
amount capital involved extent financial responsibility. Plain- 
tiff had also received reports from mercantile agency, au- 
thority, and bank the financial responsibility the defendnt, 
which were the effect that was doing good business, carried 
satisfactory bank balance, and was good for his credit requirements. 
far appeared, plaintiff made inquiry the 
under which these trade acceptances were given the Otis Co. 

The plaintiff, the holder, deemed prima facie holder 
due course, but being conceded that the instrument came from 
one having defective title, the burden under the statute was upon 
the plaintiff prove that was holder due course. General 
Statutes, 4417. This provision abrogates, far forth, the general 
rule that for him who pleads facts prove them. Parsons 
Utica Cement Mfg. Co., Conn. 58, 60, 1024. 

That plaintiff became the holder this paper before maturity was 
not disputed, but was contended defendant that the evidence dis- 
closed facts and circumstances connection with the purchase which 
justified finding that the plaintiff was chargeable with notice the 
infirmity the instrument because its knowledge such facts 
that its action taking the instrument amounted bad faith. Gen- 
eral Statutes, 4414. Chief among these was the admitted fact that 
this instrument, with others like character, was bought plaintiff 
substantial discount from face value. 

The payment the full face value bill note not necessary 
make one holder for value; nor does the fact alone that was 
bought discount charge the purchaser with notice existing 
equities. The consideration paid for the note is, however, fact 
considered upon the question good faith, and inadequacy the 
consideration may, connection with suspicious justify 
finding bad faith. 486, 508, 509. 

Harris Johnson, Conn, 128, 126, had occasion 
consider this question situation quite analogous that here 
presented. that case $550 note was purchased the plaintiff 
about two months before became due for $400. The plaintiff offered 
proof that had made any investigation the responsibility 
the maker any the indorsers the note, why the 
amount paid was much less than the face value. The trial court 
directed verdict for the plaintiff. reversing the judgment, this 
court said: 


amount paid the holder promissory note 
before maturity may, under some circumstances, become important 
passing upon the question good faith. The amount paid may 
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disproportionate the real value the note said have been pur- 
chased, that the claim have paid any value for would con- 
sidered mere subterfuge conceal the true character the trans- 
action. the present case, the deduction large sum from the 
face the note fact which should have been submitted the 
jury connection with all the evidence bearing upon the question 
good faith.’’ 


that emphasis was laid upon tne failure the plaintiff 
(upon whom rested the burden proof) offer evidence any 
investigation the responsibility the maker, explain why 
the amount paid was much less than the face the note. Here 
evidence was offered inquiry the plaintiff the responsi- 
bility the defendant, but that inquiry disclosed the fact that de- 
fendant was solvent and good Plaintiff’s knowledge the 
apparent solvency the defendant strengthened the argument im- 
plied notice and bad faith. Daniels Negotiable Instruments (6th 
Ed.) 799. The situation called, even more insistently than Harris 
Johnson, for explanation why plaintiff was paying much 
less than face value trade acceptance due about six weeks from 
one whose credit for small amount $200 was reported 
excellent. The paper suit was one twenty similar instruments 
executed different parties, and the discount allowed plaintiff 
gross upon the total amount $4,000. The exact amount 
the discount allowed plaintiff upon this paper suit did not 
appear, if, indeed, was figured separately. But here again, bearing 
mind the burden resting plaintiff, the situation was one calling 
for explanation the plaintiff, and none was 
evidence was produced plaintiff the financial responsibility 
otherwise the parties the other acceptances included the 
total $4,000, and inquiry upon cross-examination the plaintiff’s 
president elicited information upon that point. said 
Harris Johnson, the testimony produced the plaintiff upon this 
issue was noticeable rather for what was omitted than for what was 
introduced. Having mind the burden which rested upon the plain- 
tiff proving that acquired this instrument due course, 
significant that plaintiff produced evidence any inquiry made 
with regard the circumstances under which the maker gave it. 
Vosburgh Diefendorf, 119 357, 801, Am. St. Rep. 
836, the court, page 367 (23 803), said: 


plaintiff did not meet the requirements this rule [placing 
upon him the burden proof] for remained silent upon the 
subject notice the under which the maker gave the 
note. The most favorable view that could have been taken the case 
for the plaintiff would still require the question his good faith 
passed upon the jury.’ 


q 
q 
7 
q 
| 


THE BANKING LAW JOURNAL 903 


the present case the deduction large sum from the face 
value these trade acceptances, which, far appeared, were those 
solvent makers, the failure the plaintiff prove that made 
any inquiry the under which they were given, 
together with the inferences which the jury were entitled draw 
from the testimony regarding the relationship between the plaintiff 
and the Otis Co., and the surrounding the purchase 
this paper, were sufficient justify the jury finding that the plain- 
tiff had failed sustain the burden proving that was holder 
due course. The verdict was not manifestly against the evidence 
warrant interference the court. 

There error, the judgment set aside, and the cause remanded 
the city court New Haven, with direction render judgment 
for the defendant the verdict. 

All 


PURCHASE DRAFTS BANK 


Live Stock State Bank Forrest City Grocer Co., Supreme Court 
Arkansas, 295 Rep. 395 


Two drafts drawn the seller two carloads hay the 
buyer were delivered the seller the Live Stock State Bank, 
which the seller was depositor, and were sent that bank 
the First National Bank Forrest City. The buyer paid the 
drafts, which were payable the order the seller, and then 
brought suit against the seller and garnished the proceeds the 
drafts the hands the First National Bank the property 
the seller. The Live Stock Bank intervened, contending that 
had purchased the drafts and was the owner the proceeds. 

The officers the Live Stock Bank testified that the drafts 
were deposited the usual course business and that the bank 
became the absolute owner the drafts; that the bank gave the 
depositor full credit for the face value the drafts, and permitted 
the depositor check against the deposit; that this was the prac- 
tice observed with all depositors, although was understood that 
any item was not collected was charged back the 
account the depositor. appeared that each the deposit 
slips made out when the drafts were deposited contained recital 
that out town items were credited subject final cash payment 
and that the bank would not liable for the negligence its 
agents for loss items. employee the seller also testified 
that the drafts were purchased the bank and that the fact that 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 272. 
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they were not indorsed the seller was due oversight. 
was held that whether not the bank was the owner the drafts 
was question for the jury determine. 


Action the Forrest City Grocer Co. against the Midwest Hay 
Co., defendant, and the First National Bank Forrest City, gar- 
nishee, which the Live Stock State Bank intervened. From judg- 
ment adverse it, intervener appealed the circuit court, and, from 
its judgment for plaintiff, intervener appeals. Affirmed. 

Lanier, Forrest City, for appellant. 

Norton, Forrest City, for appellee. 


WOOD, J.—This the second appeal this case. Sec. 166 Ark. 
474, 266 456. the first appeal the facts stated the 
court are follows: 


testimony this case sufficient support finding that 
the Midwest Hay Co., copartnership engaged selling hay and 
grain Kansas City, was indebted the Forrest City Grocer Co. 
While so. indebted, the grocery company ordered two cars hay from 
the hay company. These cars were shipped from Kansas City May 
and May and due course reached Forrest City. The bills 
were made the name the hay company, and were indorsed 
it. Separate drafts were drawn the hay company for each car 
hay, and the drafts were identical, except date and amount. 
The draft covering the first car hay reads follows: ‘Midwest Hay 
Co. No. 5571. Kansas City, Mo., May 1923. demand pay the 
order Midwest Hay Co. $312.33, three hundred twelve and 33/100 
dollars, with exchange. Midwest Hay Co. Thos. Brandon, Jr. 
Forrest City Grocer Co., Forrest City, Ark. Accept original paid 
freight bill part payment.’ There was stamped the back 
each draft, with rubber stamp, the following indorsement: ‘Pay 
the order any bank banker. Previous indorsements guaranteed. 
Live Stock State Bank, Kansas City, Mo., May-4, 1923.’ the face 
each draft the following notation was stamped: ‘Hold draft until 
arrival car. Documents attached delivered only payment 
draft.’ The document attached each draft was the bill lading 
for the car hay, collect the price which the draft was drawn. 
These drafts, with bills lading attached, were sent the Live 
Stock State Bank, Kansas City, hereinafter referred the bank, 
the First National Bank Forrest City. 

the arrival the cars hay Forrest City, the grocery 
company paid the drafts, took the bills lading, and unloaded 
and stored the hay, and commenced suit against the hay company for 
the debt due it, and garnished the proceeds the drafts the hands 
the First National Bank Forrest City the property the 
hay company. 

suit was begun the court justice the peace, and 
the hay company made defense, and judgment was rendered against 
default, and appeal was prosecuted the hay company from 
the judgment. The bank, however, intervened the justiee court, 


q 
7 
7 
7 
q 
q 


THE BANKING LAW JOURNAL 905 


and alleged that was the owner the proceeds the drafts, and 
the circuit court from judgment adverse it. 

the trial the circuit court before jury the following 
testimony was offered: was shown that the hay company was 
depositor and customer the bank, and carried active account 
there. The first draft was deposited May and the second 
May and each draft was deposited along with number other 
drafts. Each deposit was made deposit slip, which contained, 
its top, the following recitals: ‘Out town items credited subject 
final cash payment. This bank will observe due diligence its en- 
deavor select responsible agents, but will not liable 
their failure negligence for loss items.’ The officers the 
bank testified that these deposits were made the usual course 
business, and that the bank became the absolute owner each draft 
upon its deposit; that the bank gave the hay company full credit for 
the face the draft, and permitted the hay company check against 
the deposit, would have been done had the deposit been 
This was the practice observed with all solvent depositors and cus- 
tomers, although was understood that, any item deposited was 
not collected, was charged back the account the depositor. 
The hay company became insolvent and ceased business with 
the bank, and the account was inactive after May which time 
the hay company’s balance was $105.30, and this sum was checked out 
June 


Learned counsel for appellant states his brief the following: 


salient and crucial test and the only question involved this 
case this: Did the Live Stock State Bank good faith, due 
course business, without notice infirmities, and for value re- 
ceived, purchase the two drafts and bills lading, and was the 
owner the hay and the proceeds arising from the sales the time 
the institution suit and trial this 


The testimony Chester Hasson, the assistant cashier the ap- 
pellant, was the effect that handled the books and was familiar 
with the transactions out which this controversy arose, far 
the books the appellant were concerned. had Treadway, 
transit clerk the appellant, send these drafts with bills lading 
attached the First National Bank Forrest City for payment. 
The drafts were drawn the Midwest Hay Co., payable its order 
with bills lading attached, which were indorsed and then 
deposited with the appellant the credit the Midwest Hay Co. 
The appellant gave that company credit for both drafts, then sent 
them the Forrest City Bank for remittance with the following 
instructions stamped the drafts: 


draft until arrival car. Document attached de- 
livered only payment draft.’’ 


q 
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The appellant has the two original deposit slips showing the dates 
which the two drafts were deposited with the appellant. The Mid- 
west Hay Co. received full credit its for the amount the 
drafts the day they were deposited. The appellant the un- 
qualified and absolute owner the drafts and other person 
entitled the proceeds these drafts. 

Treadway, the transit clerk appellant, testified substan- 
tially the same effect. stated that the drafts and bills lading 
were purchased the appellant absolutely and unconditionally 
the regular course business, good faith, without notice the 
Stock State Bank, the times they were deposited with bank, 
and the amounts were immediately placed the credit the Mid- 
west Hay Co., and the hay company allowed the complete and un- 
qualified benefit the proceeds and allowed draw the same. 
The drafts were not presented the bank for collection. Thos. 
Brandon, Jr., testified that was working for the Midwest Hay Co. 
the time and personally drew these drafts the office the hay 
company. did not give any instructions any officer, agent, 
employee appellant the time the drafts and bills lading were 
deposited and did not remember whom delivered them. Both 
these drafts were placed the credit the Midwest Hay Co. and all 
the money was afterwards checked out from the bank that com- 
pany the regular course business. The drafts were purchased 
absolutely and unconditionally good faith, and without notice 
the Live Stock State Bank the time they were deposited the 
bank, and were not left with the bank for collection only. Concern- 
ing the matter indorsement, the witness testified follows: 


bills lading were indorsed me; the fact that the drafts 
were not was oversight. The Midwest Hay Co. used two forms 
drafts; one form was printed payable the Live Stock State Bank. 
This form draft course needed indorsement. These two 
drafts were drawn form payable the Midwest Hay Co. and 
should have been indorsed the Midwest Hay Co. The Midwest 
Hay Co. used the same deposit slips for everything. never noticed 
what printed matter was the deposit slips. These drafts were not 
handled any differently than other drafts, except that ordinarily these 
drafts were indorsed the Midwest Hay Co., whereas, this case 
through oversight, these particular drafts were not 


The testimony the last trial the officers appellant all ma- 
terial respects the same was the former trial. The witness 
Brandon did not testify the former trial. the opinion the 
former appeal said: 


insisted behalf appellant bank that the judgment 
the court below should reversed and judgment rendered here its 
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favor, for the reason that the undisputed testimony shows that re- 
ceived the drafts deposits money and not for collection merely. 
not think, however, that this conclusion, and other, must 
drawn from the testimony this 


The essential facts upon which that conclusion was based have not 
been changed the testimony the witness Brandon. said 
the former appeal: 


the facts stated, think there question for the jury 
the bank’s absolute ownership the 


there gave our reasons for the conclusion reached which 
believe sound and need not reiterate them here. The law an- 
nounced this issue the former appeal must therefore control. 

its prayer for instruction No. the appellant asked the court 
direct the jury return verdict its favor, the ground ‘‘that 
there testimony this cause against the defendant Live Stock 
State Bank.’’ follows from what have said that the court did 
not err refusing grant appellant’s prayer for directed verdict 
its favor. 

agree with counsel for the appellant that the sole issue 
quoted from his brief above. All other issues raised and argued are 
merely incidental and ancillary the above. The court submitted 
this issue stated counsel for appellant instructions given both 
the instance the plaintiff and the defendant, which effect told 
the jury that, found from preponderance the evidence that 
the Live Stock State Bank, the time the institution this cause, 
was owner for value received due course, good faith, and without 
notice, the two drafts the proceeds thereof, its verdict must 
for the defendant. But, the other hand, the jury found from 
preponderance the evidence that the defendant received these drafts 
from the Midwest Hay Co. for only and reserved the right 
charge back the amount thereof the Midwest Hay Co. case 
they should not paid the Forrest City Grocer Co., then the title 
the drafts and the proceeds remained the Midwest Hay Co., and 
its verdict should for the plaintiff. 

The appellant presented separate prayers for instructions cover- 
ing its contentions varying phases the evidence. have ex- 
amined these and would unduly extend this opinion discuss them 
detail. are convinced that the trial court, its instructions 
the jury, has covered all the appellant’s prayers for instructions 
which were correct, and there reversible error the rulings 
the court the matter granting, refusing, and modifying prayers 
for instructions. 
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The law, declared the former opinion the facts there 
developed, equally applicable the facts developed the trial 
from which this appeal comes; for, have seen, there has been 
change the salient and essential facts which for the appli- 
eation any different principle law. 

The judgment therefore correct, and affirmed. 


OWNERS BONDS LEFT FOR SAFE-KEEPING 
ENTITLED PREFERENCE 
FAILURE BANK 


Farmers Bank White Plains Bailey, Court Appeals Ken- 
tucky, 297 Rep. 938 


Where the owners bonds leave them with bank for safe- 
keeping, being understood that the same bonds are re- 
turned them, and the bank fails after having sold 
the bonds and appropriated the proceeds, the bond-holders will 
entitled preference the assets the bank provided the 
proceeds the bonds traced the hands the receiver. 

Where official deposits municipal funds bank 
his such officer general account, the deposit will not 
entitled preference payment over other claims upon the 
failure the bank. 


Suit the Banking Commissioner against Bailey and 
others, bondholders. Durham and others asked made 
parties defendant and authorized defend behalf them- 
selves and others. Ray, sheriff Hopkins county, intervened. 
From the judgment the Farmers’ Bank White Plains and others 
appeal. Bailey and others, bondholders, affirmed 
part and reversed part; Ray, reversed and remanded, 
with directions. 

Cox Grayot and Fox Gordon, all Madisonville, for appel- 
lants. 
Bailey, Madisonville, for appellees. 


CLAY, J—For many years prior May, 1925, the Farmers’ 
Bank White Plains, Ky., corporation with capital stock 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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$15,000, transacted banking business White Plains, Ky. 
Bailey and others were the owners bonds varying amounts 
aggregating about $19,500, which they deposited with the bank for 
safe-keeping. When the bonds were deposited the bank delivered 
each the owners certificate acknowledging receipt his bonds 
and reciting that the bond bonds would returned the depositor 
the surrender the certificate properly indorsed. Prior Janu- 
ary 1925, the bank, without authority from any the owners, 
sold the bonds and placed the proceeds fund known the 
fund.’’ However, the proceeds were not kept separate 
from the other funds the bank, but were mingled with the funds 
the bank out which continued thereafter transact its bank- 
ing business. June 23, 1923, the bank through its board di- 
rectors declared 100 per cent. dividend, and June 30, 1923, de- 
livered and issued each its stockholders time certificate for 
his portion the dividend payable months from date. Between 
June 30, 1924, and October 1924, paid out these certificates 
the sum $13,500. May 1925, was ascertained that the 
bank was insolvent, and its assets were placed the hands the 
state banking commission for liquidation. that time the books 
the bank showed that there had been credited the ‘‘emergency 
fund’’ the sum $77,576.52, and there had been charged against 
that fund the sum $60,573.24, leaving balance $17,003.28. 
When the bank its doors had its vaults $3,037.04 
and which cashed amounting $44.65, and 
owner bonds the market value $4,094.85. 

After ascertaining that the bank was insolvent and unable 
pay its indebtedness full, the banking commissioner brought suit 
against the bondholders for the purpose obtaining the advice 
the court the distribution the assets. Durham and others, 
depositors and filed petition asking that they made 
parties defendant, and that they authorized make defense 
behalf themselves and all other depositors and creditors the 
bank. Ray, sheriff Hopkins county, filed intervening 
petition alleging that had collected taxes due the state Ken- 
county Hopkins, and county board education Hopkins 
county, aggregating the sum $343.41, which had deposited 
the bank his sheriff, and asserting that was entitled 
have his claim paid full the other creditors. 
final hearing was adjudged that the bond owners and Sheriff Ray 
were entitled preference the distribution the assets the 
hands the banking commissioner. From that judgment this ap- 
peal prosecuted. 

shall first consider the propriety the judgment respects 
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the bondowners. the deposits were not returned the 
depositor kind, but the particular bonds left with the bank for 
safe-keeping were returned the owners the surrender 
the certificates deposit properly indorsed, there can doubt 
that the deposits were special and not general, and that the relation 
between the bank and each the bondowners was that bailee and 
bailor, and not that debtor and People California 
Safe Deposit Co., Cal. App. 199, 1111, 1115; Pattison 
Syracuse Nat. Bank, 82, Am. Rep. 582; Carlisle First 
Nat. Bank Graham, 100 699, Ed. 750; 630. 
Hence, when the bank fraudulently sold the bonds and converted 
the proceeds its own use, the were such create 
favor the bond owners constructive trust which court 
equity will enforce. Vanderpool Vanderpool, 163 Ky. 174 
727; Taylor Fox, 162 Ky. 804, 173 154. one time 
some the courts were inclined the view that, the general 
assets insolvent bank were augmented the unlawful con- 
version trust fund, the bailor cestui que trust was entitled 
pro tanto have the amount the converted fund declared and en- 
preferred demand against the assigned estate the bank 
over the claims general Midland Nat. Bank Bright- 
well, 148 Mo. 358, 994, Am. St. Rep. 608; Davenport 
Plow Co. Lamp, Iowa, 722, 1049, Am. St. Rep. 


not all, these cases have, however, been overruled 
greatly limited and qualified, and the generally accepted rule the 
present time that must appear that the trust property its 
proceeds have found their way directly into the estate the trustee; 
that the property must found reside the assets the time when 
the claim asserted, and must not have been expended dissipated 
for any purpose the business the 


And this the rule uniformly adopted this court. Allen 
Russell, Ky. 105; Woodring White, Ky. Law Rep. 505; 
Bevan Citizens’ Nat. Bank Lebanon, 242, Ky. Law 
Rep. 1261; Bright King, 508, Ky. Law Rep. 186; 
Law Rep. 1142; New Farmer’s Bank’s Trustees Cockrell, Receiver, 
106 Ky. 578, Ky. Law Rep. 177. 

The next question for determination whether the proceeds 
the bonds may traced into the assets the bank. The old rule 
that money has earmarks, and that the blending trust money 
with the money the trustee will defeat the owner’s title and com- 
pel him stand mere unsecured creditor, longer force. 
The modern rule that confusion does not destroy en- 
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tirely, but converts into charge upon the entire mass giving 
the party injured the unlawful diversion priority right over 
the other creditors the possessor. Peters Bain, 183 670, 
held that, where bank has mingled trust money its own 
funds, money paid out from such funds for its own purposes will 
have been paid from its own money and not from the 
trust funds, where the mingled fund has not been reduced any 
time below the amount the trust fund. Smith Fuller, Ohio 
St. 57, 214, 1916C, Ann. Cas. 1913D, 387. 
question priority between the bondholders raised. The amount 
cash hand periods prior the closing the bank not shown. 
does not appear that the cash balance was even less than the balance 
hand when the bank closed. the proceeds the bonds were 
traced into the cash the bank, and the presumption that the 
bank discharged its own from its own funds, are con- 
strained view that the bondholders have preferred claim 
the hand when the banking commissioner took charge. 

With respect the bonds the market value $4,094.85, dif- 
ferent question presented. does not appear when these bonds 
were bought how they were paid for. not shown that any 
the trust funds were used their purchase. There presump- 
tion that they were purchased with the trust funds. the con- 
trary, the presumption that the bank used its own funds making 
the follows that the bondholders failed trace any 
the proceeds their bonds into the bonds owned the bank, and, 
that being true, they are not entitled prior claim thereon. 

suggested that besides the cash hand, there are other 
assets the hands the commissioner banking, and are asked 
say whether not the bondholders have preferred claim 
these assets. That will depend whether not the proceeds 
the bonds may traced into such assets, and, the case that respect 
not having been developed, express opinion the subject. 

The propriety that part the judgment awarding Sheriff Ray 
preference for the state, county, and school taxes deposited 
his called question. the case McAfee Bland, 
439, Ky. Law Rep. was held that where the trustee 
had the right make the deposit, trust funds placed general de- 
posit were not entitled preference the distribution the 
assets the bank. the case Smith Arnold, 165 Ky. 214, 176 
983, was held that master commissioner and receiver 
circuit court, who, obedience the statute, deposited the funds 
held him such officer bank designated the place for the 
deposit money order court, was not entitled 
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priority the distribution the bank’s assets when went into 
liquidation because insolvency. Not only so, but applied 
insolvent banks which deposits public money have been made 
the better rule seems that the absence statute show- 
ing facts sufficient create trust, claims for such money are not 
entitled preference over the claims the general creditors the 
bank, but stand the same footing. State Rubey, Mo. 610; 
State Wilson, Mo. 633; Board Union Trust Co., 
136 Mich. 454, 373; Chosen Freeholders State Bank, 
Eq. 268; Id., Eq. 311. See, also, note Am. Cas. 
116. the case bar the sheriff had the right deposit the funds 
the bank. They were merely placed general deposit. have 
statute giving preference public deposits the insolvency 
bank. are therefore constrained the view that such funds 
stand upon the same footing the funds other depositors, and that 
the court erred awarding the sheriff preference. 

the bondholders, the judgment affirmed part and re- 
versed part; Sheriff Ray, the judgment reversed and the 
remanded, with directions judgment conformity. with 
this opinion. 
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